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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a determination by the Employment Tribunal that the respondent employee had been constructively dismissed from her employment and a monetary order was made.  A separate point of calculation arises in that respect.

2. The substance of the position advanced on behalf of the appellants was that the Tribunal had misdirected itself against a background of its own finding that there had been a fundamental breach of contract by the employer, justifying resignation on the part of the employee.  The employee had, it was submitted, by her actings or inaction, affirmed the contract and in dealing with that aspect of the matter the Tribunal had misdirected itself in law.

3. It follows that the reasons for the establishment of the breach of contract need not be examined by us, save that they amounted to a series of grievances in relation to the alteration of the employee’s job specification which are best summarised in her letter (R6) dated 10 December 1999.  The employer’s response dated 23 December 1999 (R10) was the only reaction and that only after prompting by the employee.  Thereafter, the employee respondent was off sick for stress-related reasons which in turn were related to her problems at work.  When she eventually became fit, there having been no contact with her during the period of her illness, save a request by the employer for a medical examination, she tendered her resignation and set out the reasons for it in a letter dated 2 June (R19).

4. The passage of the Tribunal’s decision which was attacked by Mr Hardman on behalf of the appellants is to be found on page 8 and is in the following terms:-

“The other question that the Tribunal considered was whether the applicant delayed too long before resigning and they concluded there was no undue delay.  Between December 1999 and June 2000, the applicant was suffering from stress caused by her experiences at work.  She knew before June that she wanted to get back to work but the Tribunal concluded that it was reasonable and natural that she would not make the decision that she could not face going back to her old job until with her signing off by the doctor on June 1st the prospect of returning to her old job became a reality.  Even after 1st June she did not feel significantly confident to apply for other jobs until August.  In all the circumstances therefore the Tribunal concluded that the applicant was unfairly constructively dismissed by the respondents.”

5. Under reference to the well known case of W E Cox Toner (International) Ltd v Crook [1981] IRLR 443 and, in particular, paragraphs 13 onwards of the judgment of Browne-Wilkinson J., Mr Hardman submitted that the issue was one of contract law and not equity and that affirmation was a question of mixed fact and law to be determined by the Tribunal addressing itself to that issue.  By simply addressing itself in this case to the question of whether or not it was reasonable for the employee to have delayed resigning, the Tribunal had misdirected itself and had therefore not addressed the correct question.  It followed from that, Mr Hardman accepted, that there would have to be a rehearing to address this issue.  The argument was cogent and succinctly put.  

6. Mr Hogg, on behalf of the respondent, submitted that as a matter of fact before the Tribunal, the issue of affirmation had not been put in question but, in any event, laying emphasis upon a sentence of the Tribunal’s decision on page 7 in the following terms:-

“The reply of 23 December from the respondents did not properly address her grievances and the respondents made no contact with the applicant about her grievances in all of the five months she was then off work.”

he accordingly submitted that against that background it could not be asserted that the respondent had affirmed the contract.

7. It is important to emphasise on the whole question of affirmation in the face of a breach of contract justifying repudiation of the contract by the employee, that it is only the employee that can affect affirmation and it can be done either positively, in the sense of a positive acceptance, whether by act or word, and also impliedly provided that the conduct of the employee points unequivocally to such an acceptance.  Delay is obviously a factor in considering whether that has been established but, in our opinion, it is necessary to examine the reasons for that delay in order to determine objectively whether affirmation has in fact been established on an implied basis. 

8. In the present case, the reason for the illness, was, effectively, the circumstances surrounding what the Tribunal have categorised as a fundamental breach of contract.  The employer neither related the illness to that situation nor took any steps during the time period in question, namely, five months, to indicate to the employee that they were prepared to address her grievances or in fact had done so.  Thus, when fit for work, the employee respondent found herself in precisely the same position as she was in in December when the breach of contract materialised.  The situation could be equiperated to that of the so-called “last straw” argument as discussed in Abbey National plc v Janet Elizabeth Robinson EAT/743/99, but it is perhaps better categorised, as the Tribunal have in fact done, as simply establishing the reason why nothing was done by the employee.  

9. Against that background, we therefore consider that it was entirely reasonable for this Tribunal to conclude, in effect, as they do, that there had been no affirmation by the respondent against a background of an acceptable reason for there being no affirmation, the situation being confirmed by her resignation letter which makes it clear that she does not feel able to face up to the job alterations which is the whole basis of her grievances and which remained unaddressed.

10. Why therefore we understand why Mr Hardman was able to suggest the Tribunal had misdirected itself, in substance we think it has not and it has reached a conclusion it was entitled to achieve on the basis of the evidence before it.

11. In these circumstances the appeal is refused.

12. Mr Hogg, however, pointed out to us that there was an error in the calculations by reason of figures put to the Tribunal by him which had been on a gross and net basis.  The compensation basis should be a net weekly wage of £256 as opposed to the £284.92 that the Tribunal relied.  The result of this is that there has been an excess award of £780.84 and we shall, accordingly, quash the monetary award actually made and substitute a figure of £9,818.52.
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