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LORD JOHNSTON:    PRIVATE 
1. This appeal arises out of the termination of the appellant’s employment with the respondents, with whom he had been employed as Managing Director.  Originally the application was brought claiming damages for breach of contract and unlawful deduction from wages.  There was also a complaint of unfair dismissal which was sisted along the lines of the instruction issued by this Tribunal in relation to the Seymour-Smith decision. That matter remains live to that extent.

2. The Employment Tribunal dismissed the complaint in relation to damages and unlawful deduction from wages.  This appeal was limited to the issue of breach of contract.

3. The background reveals that after some years in employment, the company determined to terminate the appellant’s contract of employment and did so initially on 9 January 1998, intimating a period of six months notice which would expire on 6 July of that year.  At the same time, however, it was made clear to the appellant that he was to go on “garden leave” and would not be permitted to work for the company.  Thereafter it was alleged and found to be proved by the Employment Tribunal that the appellant had had dealings with a rival company immediately after the notice of termination of his contract, which dealings were likely to be to the prejudice of the business interests of the respondents.  Thus, on 20 January by letter, the basis of termination of the contract was changed from that of notice to summary dismissal based on misconduct.

4. When the appeal was originally lodged before this Tribunal, the appellant stated four grounds of appeal.  However, before us, Mr Wilson who had taken over the case at a very late date, commendably withdrew grounds (1), (2) and (4) on the basis that they were without merit.  From a preliminary reading of the papers, with that position we entirely agree.

5. Accordingly what was left was the ground of appeal (3) which was limited to the issue as to whether or not the Tribunal in considering the conduct of the appellant with regard to his contact with the third party firm, leading eventually to dismissal for breach of contract, had properly applied the correct test inasmuch that throughout the whole passage of the judgment which deals with the matter, no reference was made to the word “material”.  Mr Wilson submitted that unless a breach of contract could be categorised as material, it is not sufficient to entitle an employer to terminate a contract of employment with an employee thus in breach.

6. As Mrs Hay, on behalf of the respondents submitted to us, we consider this to be wholly without merit.  It is perfectly apparent to us from the briefest of readings of the Tribunal’s decision, that the conclusion reached on the facts, constituted not only a breach of contract but a material breach of contract warranting summary dismissal.  The last sentence on page 11 (G to H) makes that abundantly clear.

7. Mr Wilson, however, also advanced on behalf of his client, a submission not covered by any ground of appeal that the Tribunal in reaching its decision on the facts relating to this matter, had proceeded upon hearsay and therefore inadequate evidence and should have required the presentations of the principal witness, somebody called Thomson.

8. In principle, we should not entertain this ground of appeal since it was not shadowed but in any event we consider it is also without merit.  Hearsay evidence is now available in any civil proceedings for consideration by a Court or Tribunal, the weight to be given to it depending upon each case on the particular circumstances.  In this particular case it also appears however that the witness who did give evidence while giving to some extent hearsay evidence also gave direct evidence, sufficient to convince the Tribunal of its validity (11(c)).

9. In these circumstances we consider this ground of appeal if it be treated as such at all, also fails.

10. This appeal therefore falls to be dismissed.

11. A further matter however arose from the fact that Mrs Hay sought expenses invoking Rule 34 of the Employment Appeal Tribunal Rules 1993, which is in the following terms:-

“(1)
Where it appears to the Appeal Tribunal that any proceedings were unnecessary, improper or vexatious or that there has been unreasonable delay or other unreasonable conduct in bringing or conducting the proceedings the Tribunal may order the party at fault to pay any other party the whole or such part as it thinks fit of the costs or expenses incurred by that other party in connection with the proceedings.”

12. The substance of Mrs Hay’s position was that until the morning of the hearing before us, she was facing four grounds of appeal for which she had prepared substantial submissions presented to us in written form amounting to some 16 pages of which only one and a half pages was directed to the ground of appeal finally insisted in.  She thus maintained that her clients had been put to unnecessary expense in respect of the cost to them through her preparing the case which she had done, which was entirely proper for her to do and indeed necessary.  She submitted that while the client personally would not be at fault, it was the responsibility of those advising him and accordingly any order for expenses should be made against the solicitors concerned.

13. Mr Wilson accepted the general position, although he himself is wholly to be exonerated since he only came into the case the day before the hearing.  He, however, submitted that in the circumstances none of the particular terms of the Rule were met, such as to make an order of expenses appropriate.

14. We should say at once, that we have grave reservations without expressing a concluded view that this Tribunal has any power in terms of the Rule to make an order of expenses against any other person than the actual party and thus not against a firm of solicitors.  However, be that as it may, it is our opinion that the entitlement to expenses under the Rule should be used very sparingly and normally having regard to the general flavour of the various heads within the Rule, to reflect conduct by a party beyond what might be described as the due process of conducting an appeal, ie the lodging of the grounds of appeal and the subsequent sustaining or abandoning if the case may be.  It has never been the practice of this Tribunal to order the expenses when an appeal is withdrawn in favour of the party thus succeeding and it seems to us in the present case that the withdrawal of 3 of the 4 grounds of appeal is merely another example of that same facet.  Public policy, in our opinion, dictates there should be no impediment to a party seeking to gain access to this Tribunal based on a fear that an unsuccessful appeal per se may result in an award of expenses.  The Rule is more designed in our opinion to act as a sanction against general unreasonable conduct surrounding the whole circumstances of the case rather than the way in which it is particularly presented.

15. In these circumstances, we decline to make any award of expenses, although sympathising with the position that Mrs Hay found herself in.

16. In these circumstances, the appeal as brought is dismissed but the case is remitted back to the Employment Tribunal by reason of the fact that the claim for unfair dismissal is still sisted.
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