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MR JUSTICE LINDSAY (PRESIDENT):

1.
We have before us the appeal of Freshbake Foods Limited in the matter Mr J Wheeler and Mr L Russell against Freshbake Foods Limited.  Before us today the appellants have been represented by Mr D R Hesselberth, the first respondent by Mrs M A Wilson and the second by Mr A McCrossan.  The chronology of the matter is as follows: in August of 1999 Mr Wheeler and Mr Russell presented IT1s for unfair dismissal.  The company manufactures foods, a number of which require seasoning to be added in the course of production.  The amount of salt in the seasoning is required to be measured and recorded in writing.  There had been incidents referred to as the salt meter incidents involving, said the company, falsification of company records by Mr Wheeler and Mr Russell in that they had entered figures into the salt reading sheets which, said the company, were not readings derived from the salt meters.  There were disciplinary hearings and Mr Wheeler and Mr Russell were dismissed.  On 28 August 1999 the company’s IT3 in relation to Mr Russell said inter alia:-

“As part of his duties as an operator, the Applicant was required to take a salt reading from every batch of meat and mark the Operator Process Control (“OPC”) sheet accordingly.”

On 4 October 1999 the company’s IT3 in response to Mr Wheeler’s claim said:-

“The Applicant as part of his job functions was required to use a salt meter in order to take a salt meter reading in respect of each batch of produce worked on by the Applicant.  Having obtained the salt reading, the Applicant was required to enter the reading onto the salt reading sheet.”

2. On 17 December 1999 the company was required to give further particulars in Mr Wheeler’s case and on 7 January those particulars were given.  There were further consensual arrangements between the respective advisers as to particulars and documents.  After some delays in arranging a full hearing the case was re-listed for 21 July 2000 on which date the evidence was concluded and a direction was given that each party should put in written submissions to complete their respective arguments.  The Tribunal’s decision is headed “Held in Glasgow on 25 August 2000”, which the parties take to be an indication of the date on which the panel of three met to discuss the case between themselves.  On 15 November 2000 the Tribunal, under the Chairmanship of Mr A Bolland, sent its decision to the parties.  It was:-

“The unanimous decision of the Tribunal was that the applicants had been unfairly dismissed by the respondent’s; that the respondents should pay to John Wheeler a monetary award of £6,340, the prescribed element was £4,240 and was applicable to the period from 21 June 1999 to 11 October 1999; that the respondents should pay to Lawrence Russell a monetary award of £7,480, the prescribed element was £5,170 and was applicable to the period from 21 June 1999 to 28 September 1999.”

3. On 27 December the company lodged a Notice of Appeal and both respondents have put in respondents’ Answers.

4. To summarise the first point taken by the company in its Notice of Appeal it is this: the company’s complaint was not that seasoning and salt had not been added to the product by the employees nor that it had been added in incorrect amounts but that the employees had falsified crucial records by entering into those records, as if they were meter readings, figures which were not in fact readings.  The Tribunal in considering whether the familiar Burchell test was satisfied had said:-

“The third element to be considered in determining whether the suspicion of misconduct is reasonable relates to reasonable investigation.  It appeared to us that the failure to compare the OPC sheet readings with the results of checks in the test kitchen which were in records attached to the frying test sheet rendered the investigation incomplete and unreasonable.  They were to hand.  There was no suggestion that such a comparison would have been anything other than easily and simply accomplished.”

5. That comment, says the appellant company, misses the point: the kitchen test would have shown only whether salt and seasoning had been added and in what amounts but that would have not shown whether the figures which had been entered as readings in the records were not true readings.  The Employment Tribunal, says the company, thus misunderstood the nature of the company’s complaint against the two employees and hence the Tribunal misapplied the Burchell test to the facts of the case.  In any event, the Notice of Appeal added:-

“It is not relevant that the OPC sheet readings in the test kitchen were not done.  The tribunal has misdirected itself in that it ought to have examined whether the appellant at the stage at which it formed the belief of the misconduct had carried out as much investigation into the matter as was reasonable in all the circumstances of the case.  The tribunal has not considered whether the appellant had discharged the onus of demonstrating whether the material it objectively considered lead to certain conclusions on the balance of probabilities.”

6.
There is, in our view, some force in this complaint that the company makes.  If the tests made in the kitchen had been scrutinised the figures would at least have tended to show whether the figures recorded by the employees were wrong or right, which may have therefore have thrown some light on whether salt meter readings had been made as, presumably, (unless the salt meters were inaccurate or badly used), if there were significant discrepancies between the two that might have conduced to a conclusion that the employees had been entering guesses rather than readings into the records.  On the other hand, if there were no such discrepancies, that would not have disproved the company’s fears as it could have been that the employees had entered accurate guesses rather than true readings.  As the kitchen tests would thus not have been determinative as leading (if discrepancies were shown) to possible arguments that the salt meters had been inaccurate or had been mistakenly applied, or (if no discrepancies were shown) to no resolution of the complaint that guesses rather than readings had been entered in the records, it may, in our view, have been too stringent an application of Burchell for the Tribunal to criticise the company for not taking into account the kitchen tests.  We are prepared (without so deciding) to proceed on the footing that there was here an error of law.  
7.
Moving to the second ground of appeal, we are content to proceed further on the basis that, in consequence of its view that Burchell had not been satisfied, the Tribunal failed fully to set out its response to the argument which it received upon Iceland Frozen Foods Ltd v Jones [1982] IRLR 439.
8. However, a notable feature of the Notice of Appeal is that it makes no substantial complaint as to the Employment Tribunal’s finding on the procedural side of things.  In relation to the salt meter incident, the company obtained witness statements from witnesses and arranged a disciplinary meeting for 14 June 1999.  The Tribunal held:-

“Both applicants learned of the hearing on the date it was to be held.  Mr Wheeler was informed just after he started [his] shift and Mr Russell was asked to attend after Mr Wheeler.”

A little later the Tribunal commented, in relation to the witness statements which the company had procured to be taken:-

“Neither applicant were shown the statements by the witnesses.”

The company then made further investigations.  Both applicants were invited to a further disciplinary hearing on 21 June but before that meeting the company’s Human Resources Manager had already decided that there would be dismissals.  The Tribunal said:-

“Nicola Shaw concluded from the initial and further investigations that there was a choice between the applicants and the witnesses.  She was aware of the uniformity of the applicants OPC sheets and decided that they had failed to take readings and entered false dates in the sheets. She had regard to the disciplinary procedure and saw the provision about falsifying records.  She decided to “go with the procedures” and did not consider any sanction other than dismissal.

On 21 June 1999 Nicola Shaw and Mr McKenna met both applicants separately to “inform them of our decision”.  (PRO 82).  They were informed of their right to appeal.  Letters were sent to confirm their dismissal (PROS 83 & 84).  The appeal procedure was invoked and, eventually, 8 July was fixed for the hearing.”

The Employment Tribunal then considered the process at the appeal stage; they said:-

“Mr Wheeler was given copies of the witness statements five minutes before the hearing and Mr Russell was given copies at the start of the hearing.  Mr Russell’s hearing was first and he read through the statements as Mr Alexander [the man who conducted the hearing] talked.  He had difficulty in taking the statements in because he was upset.  Mr Wheeler was told by Mr Alexander that there was [no] need to go over too much because of Mr Russell’s prior hearing”.

The Tribunal then summed up its view of the procedural side of the case as follows:-

“Moreover there were aspects of the disciplinary procedure which we viewed unfair.  The notice given to the applicants of the first disciplinary hearing was inadequate.  Mr Wheeler was told of the hearing just after he began his shift on 14 June and Mr Russell was left to infer that he would be summoned after Mr Wheeler.  Neither applicant was told of the full nature of the complaints against them, at the hearing.  Miss Shaw read part of one statement only to them and thereby disabled the applicants from commenting on the complaints effectively.

The second hearing on 21 June 1999 was viewed by the applicants as an opportunity to “hear other evidence” and “get their points across”.  In fact the purpose of the meeting appears to have been to inform the applicants of the decision that had been made to dismiss them without giving them an opportunity to know the full facts of the case against them or affording them an opportunity to respond.  The appeal hearing also appeared to us to be flawed in that the production of the witness statements to the applicants was unsatisfactory.  Mr Wheeler was given the statements a few minutes before the hearing and had little or no opportunity to reflect upon them.  Mr Alexander, who heard the appeal, told him that there was no need to go over the statements again.  Mr Russell was given the statements after the appeal hearing had begun and had difficulty reading them because he was upset.  In any event, Mr Alexander continued talking as he attempted to read [them].  For these reasons we held the dismissals to be unfair.”

When the Employment Tribunal said, “for these reasons we held the dismissals to be unfair” it was, presumably, including within “ these reasons” its view that the Burchell test was not satisfied.  The company is thus entitled to urge that the Tribunal relied on two reasons for its conclusion, only one of which (we are content to assume) was a sound one.  However, in our view, the procedural defects which the Tribunal held existed were such, in our view, that, even standing alone, they could only have led to a conclusion that the dismissals were unfair.  We thus dismiss the appeal so far as concerns challenge to the decision that the dismissals were unfair.

9. Next the company complains as to the quantification of the employees’ losses.  The Notice of Appeal says:-

“Both applicants worked on the night shift.  All employees on the night shift were giving notice of redundancy on 6th August 1999.  The tribunal has failed to address this issue although it does recognise within its decision, in a separate context (para 20), that there was an issue about redundancy.”

The dismissals were on 21 June 1999.  Mr Wheeler was then unemployed for 16 weeks. His net pay had been £220 a week.  Those 16 weeks would have run to the 11 October 1999.  His compensation included 16 x £220 = £3520 to reflect that loss.  Mr Russell was unemployed for 14 weeks.  He also was on net pay of £220 a week.  His award included 14 x £220 = £3080.  The 27 September 1999 would be the expiry of those 14 weeks.  There were added shortfalls suffered by each by reference to the difference, over the period until the hearing, of what they would have earned at the company and what they now earned in their respective new employments.  The Tribunal held:-

“There was some evidence about the issue of redundancy and PROS, 52-56 refer.  We did not think their redundancy was an issue in relation to the dismissal.”

Mr Hesselberth’s complaint is that whereas the Tribunal may be said to have had possible redundancy in mind in relation to its conclusion that it was not to avoid prospective redundancy payments that the company chose to dismiss the men, the Tribunal had not had it in mind when assessing compensation.  If there was a real likelihood that the two applicants would in any event have been dismissed as part of the night shift in August 1999 then that, says Mr Hesselberth, should have been taken into account in computing the losses to which we have referred.  But neither IT3 had made the point that either of the two employees would have been made or would have been likely to have been made redundant or that possible prospective redundancy was a factor that should have been taken into account at the computation stage.  The company, as it seems to us, is seeking to raise redundancy as a factor in a way in which we cannot see it to have been raised below and in a way which did not need to be dealt with given the issues which had been set out in the IT1s and the IT3s.  There is no error of law in the Tribunal failing to deal with an issue that was not, in any event, properly before it.  If the company had wished to limit the awards by reference to there being a measurable risk of redundancy irrespective of the salt meter incidents, it was incumbent upon it to raise the points and to lead evidence to such effect.  There is no doubt that redundancy was mentioned below but, as we have noted, it was raised in relation to a quite different argument.  Moreover, on behalf of the first respondent, Mrs Wilson emphasises that whereas redundancy notices were mentioned, redundancy was not dealt with in any sufficient detail; redundancy notices, it was said, were sent out, but whether they led to true redundancies and whether adequate selection procedures were used was never gone into.  The impact of redundancy on the computation of losses had been mentioned by the company in a letter of 1 August 2000 but not thereafter sufficiently explored.  The issue, for example, was not mentioned in the company’s final written submissions.  We dismiss the appeal as to computation.

10. Next the company raises an article 6 issue.  It says:-

“The employment Tribunal first listed this case for hearing on 26th January 2000.  The case was not concluded on that date and was adjourned to 13th March 2000 but due to administrative difficulties that hearing was cancelled.  The case was relisted for 21st July 2000 on which date the evidence was concluded and a direction made that each party should put in written submissions within 7 days and within 7 days thereafter for each to comment on each others submissions.  The parties duly complied with that direction.  The decision was not entered in the register and copied to the parties until 15th November 2000.  The tribunal as a public body has failed to comply with article 6 of the Human Rights Act 1998 in that it has failed to provide a fair hearing within a reasonable time.”

Let it be assumed, without it being decided, that article 6 was infringed by reference to all or some parts of the time taken between the presentation of the IT1s and the eventual judgment.  It is not said that the applicants have delayed matters.  Let it be assumed also, again without it being decided, that the company is in a position to assert a “Human right”.  Even so, one sees immediately that this complaint is little short of hopeless.  It fails to take account of what the argument would lead to.  If the consequence of the assumed breach of article 6 would be that the decision would have to be set aside, this Tribunal would then need to reflect upon whether it could possibly be just so to deny Mr Wheeler and Mr Russell the relief awarded to them by reason of shortcomings in a public body over which they had no control.  That argument would inevitably have led to there having to be a fresh hearing to avoid that massive injustice, a fresh hearing which, inescapably, would be concluded within an even less reasonable time than had been the first process.  The saying “out of the frying pan, into the fire” comes to mind.  Alternatively to its setting the decision aside, this Tribunal could leave it as it stood, in which case nothing would have been gained by the article 6 argument having been raised.  There is, in our view, nothing in article 6 to assist the appellant.

11. Finally the company says:-

“… The respondent is deprived of fairness in that the extended reasons are woefully inadequate in that the appellant is deprived of the ability to understand the reasoning of the Tribunal and to know what parts of its 7 page submissions were taken into account and what parts were not.”

We fail to understand the company’s failure to understand.  The judgment, in our view, well satisfies the Meek v City of Birmingham test; the company can readily see why it lost. 

12.
All in all we have found no good ground to disturb the Employment Tribunal’s decision.  Accordingly, we must dismiss the appeal.
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