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LORD JOHNSTON:

1. This is an appeal by the appellant applicant against a decision of the Employment Tribunal that the respondents had not breached section 6 of the Disability Discrimination Act 1995 (the Act) in relation to the termination of the applicant’s employment with them.

2. The case has a long and complicated history.

3. It appears that in the early 1990s, the appellant, who worked as a sales representative for the Scottish area, became ill and indeed went on sick leave long before his employment was finally terminated in 1998.  The problems from which the appellant suffers has now been generally diagnosed as a form of rheumatoid arthritis.

4. Once he had become ill the appellant embarked on a long campaign through his employers to obtain a pension from the insurers of the employers occupational pension scheme.  This led to a claim being made by him to the Employment Tribunal for breach of contract against the employer while he was still employed.  In May 1997, the Employment Tribunal determined that they had no jurisdiction to hear the matter.  Once he had been dismissed however, the appellant initiated the present proceedings but it is clear from the IT1 that his principal complaint related to the failure of the insurer to provide him with a pension, the reason for which he alleged was a failure on the part of the employer to look after his interests in that regard.  That part of the claim which featured before the Employment Tribunal in these proceedings failed, and no appeal is taken against it.

5. As Mr Sharpe, who appeared at both the lower Tribunal and before us for the employer, put it, almost as an afterthought, the appellant also made a claim vaguely related to the Act.

6. It appears, as the Tribunal so narrate, that at the start of the hearing in this case, there were considerable discussions and indeed considerable efforts were made both by the Chairman and Counsel appearing for the employer, the appellant representing himself, to determine the real basis of his actual claim and this was eventually declared to be:-

“(a)
A claim under section 6(1) of the Disability Discrimination Act in that the respondents were said to have discriminated against the applicant, a disabled person, by failing “to make reasonable adjustments to take account of his disability”.

7. We consider that this declaration has led to the problems that have arisen in this case, since, as Mr O’Carroll, appearing now for the appellant pointed out, discrimination claims on grounds of disability in terms of the legislation, depend on section 5 and not section 6 directly.  As a matter of general law, the position under section 6 is relevant by reason of section 5(5) both to claims under section 5(1) and section 5(2) of the 1995 Act, but forms the evidential basis for attempts by the employer to justify their action or lack of it rather than a basis for avoiding discrimination at all, though obviously it is relevant to determine whether the treatment of the so-called disabled person was less favourable than would have been given to an able bodied one (Baynton v Saurus General Engineering Ltd [2000] ICR 375) and Post Office v Jones [2000] ICR 388).

8. What is essential to recognise in this case is that the position adopted by the employer before the Tribunal, was essentially that they did not regard the appellant as being disabled but merely being on sick leave and therefore did not have the necessary knowledge which would enable them deliberately to discriminate on the grounds of any disability.

9. The Tribunal’s findings declare that the appellant is in fact disabled within the meaning of the legislation and since the dismissal was effected by reference to his illness, that was an act of discrimination in terms of the legislation.  Mr Sharpe accepted that he could not challenge any of these findings, abandoning his cross-appeal to that effect.

10. This leaves the case in a very curious position, inasmuch as the substance of the Tribunal’s decision in favour of the respondent was based on justification in a context where the employer was maintaining lack of knowledge of any disability.  It follows that as a matter of fact during the currency of the employment, the employer did not apply his mind to the issues raised by section 6 with regard to reasonable adjustment because to their mind the appellant was simply off work on sick leave.

11. Initially before us, Mr O’Carroll seemed to be suggesting, albeit submitting that the Tribunal had misdirected itself by going to section 6 instead of section 5, on the whole question of justification, it had reached a conclusion based on its own ideas rather than anything the employer ought to have done or did in fact do or not as the case may be which would he submitted be an erroneous approach.  However, after some encouragement from this Tribunal he accepted that the issue of justification really did not arise at all in circumstances where the employer was disputing disability in the first place.

12. We consider this analysis must be correct.  We do not consider it appropriate or indeed competent in the context of this legislation for an employer to put the issue of justification before the Tribunal where in fact he never even attempted during the currency of the employment to take any steps which would base justification for the ultimate discriminatory act, that is to say, considering or at least applying his mind to what should be done to accommodate the disablement.  We do not consider that the legislation contemplates attempts by employers on a hypothetical basis to justify an act subsequently held to be discriminatory which they did not at the time consider to be such, because they were unaware of the existence of the disability, upon the ultimate aim of seeking to establish that there was nothing in fact they could have done, a situation not unlike the exercise which is sometimes undertaken in redundancy cases where the employer seeks to maintain that even though he failed to consult, a consultation would not have made any difference.  We do not consider that approach is appropriate in the context of this legislation where the issue of disability and discrimination is disputed as a matter of fact in the mind of the employer. The situation would be different if being aware of the disability the employer did nothing because he considered there was nothing that could reasonably be done.

13. In these circumstances we consider that the Employment Tribunal in this case, misdirected itself by turning its mind to the issue of justification to any extent.  The Tribunal having determined the issue of disablement and having regard to the fact that dismissal is conceded to be a discriminatory act, the relevant issues are determined.  The onus is on the employer objectively to justify his or her actions against otherwise what would be an established discrimination but such onus cannot be discharged if the matter was never even considered by reason of ignorance of the disablement condition.

14. We sympathise with the employer’s position here because the crucial finding against them is essentially on the issue of knowledge, it being held by the Tribunal that they should have appreciated that the condition was such as to amount to disability. However, that conclusion accepts that they did not so appreciate and for the reasons we have already sought to give that rules out of the equation any opportunity for a justification defence being thought up after the event, it never having been considered during the period of employment.

15. In this rather unusual situation we consider therefore the appellant has established that he was discriminated against by reason of his dismissal in terms of section 5(1) of the Act.

16. In these circumstances this appeal is allowed and the case will be remitted to the same Tribunal, since it has already heard the evidence, to consider the question of compensation.
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