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THE HONOURABLE MR JUSTICE MITTING
Background

1
From 12 November 1984 until 16 January 1990 the Appellant was employed by, first of all, the Greater London Council and, secondly, Lambeth Borough Council, as a Group Manager of Information Systems.
2
By an IT1 received at the Industrial Tribunal on 11 April 1990 he made an application for reinstatement and compensation for unfair dismissal and racial discrimination.  The Respondents denied racial discrimination but conceded unfair dismissal.  The application succeeded on both grounds and on 16 November 1992 the Industrial Tribunal ordered the reinstatement of the Appellant on 16 January 1993 and made an award of compensation.  The Appellant was not reinstated.
3
On 14 August 1995 the Industrial Tribunal decided that it was not reasonably practicable for the Respondents to comply with the order for the Appellant’s reinstatement.

4
On 18 October 1995 the Industrial Tribunal assessed compensation at the statutory maximum of £8,925.  Subsequent appeals to the Employment Appeal Tribunal and the Court of Appeal led first to an increase in that award to £350,000 and then to a reversion to the statutory maximum.  All that occurred in and before 1998.
5
Meanwhile, on 1 July 1995 the Appellant issued a fresh IT1 alleging racial discrimination in respect of the Respondent’s failure to reinstate him and a further application on the same grounds on 31 July 1995.  Both were rejected by the Industrial Tribunal on 14 March 1996 on the ground that because the Appellant was an ex-employee at the date of the alleged act of racial discrimination (the failure to reinstate) the Industrial Tribunal had no jurisdiction to hear his case under sections 2 and 4 of the Race Relations Act 1976.  It founded its decision on the judgment of the Court of Appeal in Post Office v Adekeye No. 2 [1995] IRLR 297 to the effect that Part 2 of the 1976 Act protected only a person who was employed by the Respondent at the date of the discriminatory act.
6
On 3 March 1996 the Appellant issued a fresh IT1 claiming compensation for direct sex discrimination under the Sex Discrimination Act 1975, but without specifying the grounds upon which the claim was made.  He merely recited, as was the fact, that he had served a questionnaire on the Respondent on 23 February 1996.
7
On 26 June 1996 the Industrial Tribunal decided that the application had not been issued within the time limits specified in section 76 (1) of the Sex Discrimination Act 1975 (mistyped in its decision as section 77 (1)) and that it was not just and equitable to consider the claim out of time under section 76 (5).  In Extended Reasons it noted that the Appellant had known of the sex discrimination claim as long ago as 1990 and had been advised not to pursue it.  On 2 July 1997 the Employment Appeal Tribunal dismissed the Appellant’s appeal against that decision.
The Appeals

8
We now turn to the applications and decisions which form the subject matter of the appeals before this Tribunal today.
The First Appeal

9
The first group of decisions against which the Appellant appeals arise out of his application for compensation for sex discrimination, received by the Industrial Tribunal on 24 November 1998, No. 2304856 of 98.  In it he made the following complaints of discrimination and victimisation under the 1975 Act and the Equal Treatment Directive 76/207/EEC.
10
First, in the provision of references by the Respondent between 1990 and 1994.  Secondly, by the Respondent’s failure to provide information or documents required by him to bring proceedings under the 1975 Act.  Thirdly, by the Respondent’s refusal in 1990 to allow him to appeal against dismissal under the Respondent’s internal appeals procedure; and, fourthly, “other items which may arise following discovery/questionnaire.”  The Appellant maintained that this application was prompted by the publication in November 1998 of the decision of the European Court of Justice given on 22 September 1998 in Coote v Granada Hospitality Ltd [1998] IRLR 656.  
11
In Coote the European Court of Justice held that Article 6 of the Equal Treatment Directive required member states to introduce into their national legal systems such measures as were necessary to ensure judicial protection for workers whose employer, after the employment relationship had ended, refuses to provide references as a reaction to legal proceedings brought to enforce compliance with the principle of equal treatment.  
12
In so ruling the European Court of Justice overturned, in relation to the Sex Discrimination Act 1975, the ruling of the Court of Appeal in Adekeye under the Race Relations Act 1976; that Part 2 did not apply to discriminatory acts done after the cessation of employment.  Consequently, the Appellant maintained, Coote removed, for the first time, a jurisdictional bar to his claims.  In his IT1 he accepted that his application was out of time but asked the Industrial Tribunal disapply the time limit.
13
On 26 February 1999 the Employment Tribunal ordered that a hearing be held to consider, as a preliminary issue, “whether having regard to the time limit in section 76 (1) the Tribunal had jurisdiction to consider the complaint.”
14
On 23 April 1999 the Employment Tribunal, chaired by Mr D M Booth, decided that further evidence was required to determine whether it was just and equitable that the case be considered out of time.
15
On 29 September 2000 the Employment Tribunal decided that it was not just and equitable to consider the complaint out of time and dismissed it.
16
On 31 October 2000 the Chairman alone refused the Appellant’s application for review of the Employment Tribunal’s decision.
17
The Appellant appeals against, first, the decision to order the hearing of a preliminary issue.  Secondly, the decision of the Employment Tribunal of 29 September 2000.  Thirdly, the Chairman’s refusal of his application for review on 31 October 2000.
18
The grounds of appeal are many and wide-ranging.  The first group attacks the procedure adopted by the Employment Tribunal.  First, the Appellant contends that the Employment Tribunal should not have decided to consider time questions as a preliminary issue, essentially for two reasons.  First, without considering all of the facts, including such material as might be revealed by the Respondent’s answer, never given, to his questionnaire, and any documents disclosed by them, the Employment Tribunal could not reach a just conclusion on the time question.  Secondly, the determination of preliminary issues infringed his right to a fair hearing of his complaint under the European Convention on Human Rights, Article 6.
19
Secondly, he contended that the gap of 17 months between the first hearing on 23 April 1999 and the second on 29 September 2000 infringed his right to a hearing within a reasonable time under the Convention, Article 6.
20
These criticisms can be answered shortly.  First, the Employment Tribunal was entitled to order the Preliminary Hearing of the time limit question.  The application raised three separate complaints of sex discrimination and the threat of a fourth and more; each of which would have required detailed investigation of contentious events occurring many years before the receipt of the IT1 by the Tribunal.  If the Employment Tribunal decided, having heard evidence on those questions, that the application was not in time and it was not just and equitable to consider the case out of time, considerable expense and time would have been wasted.  Neither disclosure of the documents nor the Respondent’s answer to the questionnaire were required to inform the Employment Tribunal of the facts necessary to decide the time question.
21
Secondly, nothing in Article 6 or the Strasbourg jurisprudence, prohibits the identification and determination of preliminary issues.  In any event the Human Rights Act 1998 was not in force at the time when the decision was made.
22
Thirdly, the 17-month gap while unfortunate and while it might in ordinary circumstances give rise to concern, was in fact explained by the circumstances and by the Chairman.  First of all, some time was required to enable the parties to look for the documents which the Tribunal indicated it wished to see, if they could be found; and, as the Chairman explained, much of the delay was caused by his own illness.  In those circumstances the Appellant’s Article 6 rights were not infringed, even had they been directly enforceable at that date.
23
The Appellant makes a more fundamental attack on the Employment Tribunal’s decision to refuse to consider his complaints.  It is not clear from his IT1 or from the Employment Tribunal’s Reasons if he raised it before the Employment Tribunal; but as it gives rise to jurisdictional questions and does not depend on evidence and because it arises in any event in his third appeal as well, this Tribunal is content to allow him to raise it.
24
It can be summarised as follows:

(1)
Council Directive 76/207/EEC, the Equal Treatment Directive, requires member states to take measures for the purposes set out in the Directive to achieve the principle of equal treatment for men and women in respect of access to and conditions of employment.
(2)
Article 5 requires member states to take certain measures necessary to apply “the principle of equal treatment with regard to working conditions including the conditions governing dismissal.”
(3)
Article 6 requires members to introduce into their national legal systems “such measures as are necessary to enable all such persons who consider themselves wronged by a failure to apply to them the principles of equal treatment within the meaning of Article 5 to pursue their claims by judicial process.”
(4)
The Sex Discrimination Act 1975 did not fully transpose those obligations into United Kingdom law.
(5)
Lambeth Borough Council is an emanation of the state and it employed the Appellant.
(6)
The Respondents were not entitled, therefore, to rely against him on the time limits contained in section 76 (1).
(7)
And, therefore, he was entitled to have his claim heard by the Employment Tribunal, however long had elapsed since the facts which gave rise to it.
25
The foundation for those propositions is the decision of the European Court of Justice in Emmott v Minister for Social Welfare [1991] IRLR 387.  The facts were these.  The Social Security Directive 79/7 required member states to implement its terms by 23 December 1984.  The Republic of Ireland enacted the Social Welfare (No. 2) Act of 16 July 1985 in belated compliance with the Directive.  The relevant provisions of that Act did not come into force, finally, until November 1986.  
26
Mrs Emmott only discovered the existence of the Directive on or soon after the publication of another decision of the European Court of Justice on 24 March 1987.  She claimed benefits which should have been paid to her if the Directive had been promptly and fully transposed into Irish law from 23 December 1984 and not from the date on which they were actually paid, as to part 17 November 1986, and as to the balance 28 January 1988.  
27
She applied for leave to apply for judicial review in the High Court in Dublin.  The Government of Ireland contended that she was too late to do so, relying on Order 84, Rule 21 (1) of the Rules of the Superior Courts 1986 which required an application for leave to be made within three months of the date when the grounds for the application first arose, unless the court considered that there was good reason for extending that period.
28
The High Court referred the question to the European Court of Justice which ruled as follows.
16
“As the court has consistently held (see, in particular, the judgments in case 33/76 Rewe-Zentralfinaz eG and Rewe-Zentral AG v Landwirtschaftskammer für das Saarland [1976] ECR 1989 and Case 199/82 Amministrazione delle Finanze dello Stato v San Giorgio SpA [1983] ECR 3595), in the absence of Community rules on the subject, it is for the domestic legal system of each Member State to determine the procedural conditions governing actions at law intended to ensure the protection of the rights which individuals derive from the direct effect of Community law, provided that such conditions are not less favourable than those relating to similar actions of a domestic nature nor framed so as to render virtually impossible the exercise of rights conferred by Community law…
18
According to the third paragraph of Article 189 of the EEC Treaty, a Directive is to be binding, as to the result to be achieved, upon each Member State to which it is addressed, but is to leave to the national authorities the choice of form and methods.  Although that provision leaves Member States free to choose the ways and means of ensuring that a Directive is implemented, that freedom does not affect the obligation, imposed on all the Member States to which a Directive is addressed, to adopt, within the framework of their national legal systems, all the measures necessary to ensure that the Directive is fully effective, in accordance with the objective which it pursues (see judgment in Casze 14/83 Von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR 1891).
19
In this regard it must be borne in mind that the Member States are required to ensure the full application of Directives in a sufficiently clear and precise manner so that, where Directives are intended to create rights for individuals, they can ascertain the full extent of those rights and, where necessary, rely on them before the national courts (see, in particular, judgment in Case 363/85 Commission v Italy [1987] ECR 1733).
20
Only in specific circumstances, in particular where a Member State has failed to take the implementing measures required or has adopted measures which are not in conformity with a Directive, has the Court recognised the right of persons affected thereby to rely, in judicial proceedings, on a Directive as against a defaulting Member State…
21
So long as a Directive has not been properly transposed into national law, individuals are unable to ascertain the full extent of their rights.  That state of uncertainty for individuals subsists even after the Court has delivered a judgment finding that the Member State in question has not fulfilled its obligations under the Directive and even if the Court has held that a particular provision or provisions of the Directive are sufficiently precise and unconditional to be relied upon before a national court.
22
Only the proper transposition of the Directive will bring that state of uncertainty to an end and it is only upon that transposition that the legal certainty which must exist if individuals are to be required to assert their rights is created.
23
It follows that, until such time as a Directive has been properly transposed, a defaulting Member State may not rely on an individual’s delay in initiating proceedings against it in order to protect rights conferred upon him by the provisions of the Directive and that a period laid down by national law within which proceedings must be initiated cannot begin to run before that time.
24
The answer to the question referred to the Court must therefore be that Community law precludes the competent authorities of a Member State from relying, in proceedings brought against them by an individual before the national courts in order to protect rights directly conferred upon him by Article 4 (1) of Directive 79/7/EEC, on national procedural rules relating to time limits for bringing proceedings so long as that Member State has not properly transposed that Directive into its domestic legal system.”
29
The Appellant contends that three decisions of the European Court of Justice show that the Sex Discrimination Act 1975 does not fully transpose the Equal Treatment Directive into United Kingdom law, so that the Emmott principle applies to him.
30
The first is Marshall v Southampton and South West Hampshire Area Health Authority (No. 2) [1993] IRLR 445.  Miss Marshall was dismissed on reaching the employer’s retirement age of 62, when the state retirement ages for men and women were different.  A man could not fairly have been dismissed on that ground at the same age.  She claimed compensation for sex discrimination under the Sex Discrimination Act 1975.  Her claim was dismissed by the Industrial Tribunal and the Employment Appeal Tribunal because section 6 (4) (as then enacted) excluded complaints arising from provisions relating to retirement.  
31
The Court of Appeal referred the question – whether she could rely on Article 5 of the Directive – to the European Court of Justice, who held that as a state employee she could do so.  The Court of Appeal allowed her appeal and remitted her case to the Industrial Tribunal to consider the question of remedy.  The Industrial Tribunal rewarded her £19, 405 (a sum in excess of the statutory cap on compensation, set by section 65 (2) of the Sex Discrimination Act 1975) and interest.  

32
The employers appealed against the award of interest only.  The Employment Appeal Tribunal and the Court of Appeal disallowed that element of the award and the Court of Appeal expressed the view that she could not rely on the Equal Treatment Directive directly.  She appealed to the House of Lords which referred a number of questions to the European Court of Justice, which decided as follows:

30
“It also follows from that interpretation that the fixing of an upper limit of the kind at issue in the main proceedings cannot, by definition, constitute proper implementation of Article 6 of the Directive, since it limits the amount of compensation a priori to a level which is not necessarily consistent with the requirement of ensuring real equality of opportunity through adequate reparation for the loss and damage sustained as a result of discriminatory dismissal.  
31
With regard to the second question, relating to the award of interest, suffice it to say that full compensation for the loss and damage sustained as a result of discriminatory dismissal cannot leave out of account factors such as the effluxion of time, which may in fact reduce its value.  The award of interest in accordance with the applicable national rules must therefore be regarded as an essential component of compensation for the purposes of restoring real equality of treatment.

32
Accordingly, the reply to be given to the first and second questions is that the interpretation of Article 6 of the Directive must be that reparation of the loss and damage sustained by a person injured as a result of discriminatory dismissal may not be limited to an upper limit fixed a priori, or by excluding an award of interest to compensate for the loss sustained by the recipient of the compensation as a result of the effluxion of time until the capital sum awarded is actually paid.
The Third Question
33
In its third question the House of Lords seeks to establish whether a person who has been injured as a result of discriminatory dismissal may rely, as against an authority of the State acting in its capacity as employer, on Article 6 of the Directive in order to contest the application of national rules which impose limits on the amount of compensation recoverable by way of reparation.
34
It follows from that consideration set out above as to the meaning and scope of Article 6 of the Directive, that that provision is an essential factor for attaining the fundamental objective of equal treatment for men and women, in particular as regards working conditions, including the conditions governing dismissal, referred to in Article 5 (1) of the Directive, and that, where, in the event of discriminatory dismissal, financial compensation is the measure adopted in order to restore that equality, such compensation must be full and may not be limited a priori in terms of its amount.
35
Accordingly, the combined provisions of Article 6 and Article 5 of the Directive give rise, on the part of a person who has been injured as a result of discriminatory dismissal, to rights which that person must be able to rely upon before the national courts as against the State and authorities which are an emanation of the State.”
33
The Sex Discrimination Act 1975 was amended in two ways to give effect to the two decisions of the European Court of Justice.  First, section 2 (1) of the Sex Discrimination Act 1986 amended section 6 (4) with effect from 7 February 1987 and the Sex Discrimination and Equal Pay Remedies Regulations 1993 SI 1993/2798 deleted the cap and permitted the award of interest with effect from 22 November 1993.  United Kingdom legislation was thus brought into conformity with the Equal Treatment Directive from, at the latest, 22 November 1993.
34
The second case relied upon by the Appellant is Coote v Granada Hospitality Ltd [1998] IRLR 656; a decision of the European Court of Justice on 22 September 1998.  Mrs Coote was dismissed by Granada in September 1993.  She brought a sex discrimination claim which was settled.  She became convinced by July 1994 that difficulties experienced by her in 1994 in obtaining employment were due to Granada’s failure to provide references.  She brought proceedings in the Industrial Tribunal for sex discrimination alleging that the failure to provide references was an act of victimisation under section 4 of the Sex Discrimination Act 1975.  The Employment Tribunal ruled that it had no jurisdiction because she was not employed when the references were withheld.
35
Following the Court of Appeal’s reasoning, under similarly worded provisions of the Race Relations Act 1976, in Adekeye the Employment Appeal Tribunal referred the question to the European Court of Justice which ruled as follows:
18
“…As follows from case C-106/89 Marleasing v La Comercial Internacional de Alimentacion [1990] ECR I-4135, paragraph 8, and case C-334/92 Wagner Miret v Fondo de Garantia Salarial [1993] ECR I-6911, paragraphs 20 and 21, in applying national law, in particular legislative provisions which, as in the present case, were specially introduced in order to implement the Directive, the national court is required to interpret its national law, so far as possible, in the light of the wording and the purpose of the Directive in order to achieve the result pursued by the third paragraph of Article 189 of the Treaty.
19
In those circumstances the questions put by the national court must be understood as seeking to ascertain, for the purpose of interpreting national provisions transposing the Directive, whether the Directive requires Member States to introduce into their national legal systems such measures as are necessary to ensure judicial protection for workers whose employer, after the end of the employment relationship, refuses to provide references as a reaction to proceedings brought to enforce compliance with the principle of equal treatment within the meaning of the Directive.
20
On this point, it should be noted that Article 6 of the Directive requires Member States to introduce into their national legal systems such measures as are necessary to enable all persons who consider themselves the victims of discrimination ‘to pursue their claims by judicial process’.  It follows from that provision that the Member States must take measures which are sufficiently effective to achieve the aim of the Directive and that they must ensure that the rights thus conferred can be effectively relied upon before the national courts by the persons concerned…”
36
It then goes on to cite authorities for those propositions including Marshall v Southampton and South-West Hampshire Area Health Authority.
22
“By virtue of Article 6 of the Directive, interpreted in the light of the general principle stated above, all persons have the right to obtain an effective remedy in a competent court against measures which they consider to interfere with the equal treatment for men and women laid down in the Directive.  It is for the Member States to ensure effective judicial control of compliance with the applicable provisions of Community law and of national legislation intended to give effect to the rights for which the Directive provides (see Johnston [1986] IRLR 263, paragraph 19).
23
As the Court has also held (case C-271/91 Marshall, paragraph 34), Article 6 of the Directive is an essential factor for attaining the fundamental objective of equal treatment for men and women, which, as the Court has repeatedly held (see, inter alia, case C-13/94 P v S and Cornwall County Council [1996] IRLR 347, paragraph 19), is one of the fundamental human rights whose observance the Court has a duty to ensure.
24
The principle of effective judicial control laid down in Article 6 of the Directive would be deprived of an essential part of its effectiveness if the protection which it provides did not cover measures which, as in the main proceedings in this case, an employer might take as a reaction to legal proceedings brought by an employee with the aim of enforcing compliance with the principle of equal treatment.  Fear of such measures, where no legal remedy is available against them, might deter workers who considered themselves the victims of discrimination from pursuing their claims by judicial process, and would consequently be liable seriously to jeopardise implementation of the aim pursued by the Directive.
25
In those circumstances, it is not possible to accept the United Kingdom Government’s argument that measures taken by an employer against an employee as a reaction to legal proceedings brought to enforce compliance with the principle of equal treatment do not fall within the scope of the Directive if they are taken after the employment relationship has ended.”
37
In paragraph 28 it gave its conclusion:
28
“In those circumstances, the answer to the questions put by the national court must be that Article 6 of the Directive requires Member States to introduce into their national legal systems such measures as are necessary to ensure judicial protection for workers whose employer, after the employment relationship has ended, refuses to provide references as a reaction to legal proceedings brought to enforce compliance with the principle of equal treatment within the meaning of the Directive.”
38
It is to be noted that the European Court of Justice treated the question as one of interpretation of national legislation so as to give effect to the Equal Treatment Directive.  It required United Kingdom Courts and Tribunals to interpret sections 4 and 6 of the Sex Discrimination Act 1975 so as to provide post-employment protection against victimisation in reaction to the bringing of a claim under section 6.
39
The Employment Appeal Tribunal in Coote v Granada Hospitality Ltd (No. 2) [1999] IRLR 452 and the Court of Appeal in Rhys-Harper v Relaxion Group Plc [2001] IRLR 460 acknowledged that sections 4 and 6 of the Sex Discrimination Act 1975 must be interpreted so as to give effect to the European Court of Justice’s ruling.
40
We need only quote from paragraphs 11 and 38 of the judgment of the Court of Appeal in Rhys-Harper as follows.  We quote from the judgment of Pill LJ:
11
“I agree with the submission of Mr Reade, for the employers, that the ECJ dealt with the issue before it in a narrow and specific way.  The Court did not consider the issue now before this court.  Neither the case of Adekeye [1997] IRLR 105 nor the point it decided on the 1975 Act were mentioned by the Court, notwithstanding the almost identical wording of the equivalent section in the 1976 Act.  The decision of the ECJ is limited to ensuring that there is an effective remedy for persons who consider themselves wronged by measures taken by an employer as a reaction to proceedings brought by employees to enforce compliance with the principle of equal treatment.  They must have a remedy if they are victimised after the employment has terminated.  The decision does not bear upon the question whether a claim based on an act of discrimination alleged to have occurred during the period of employment can be the subject of complaint after the employment has ended.”
41
In paragraph 38 Buxton LJ said:
38
“The Court of Justice in Coote was faced with an argument that events occurring after the termination of employment were not governed by the Directive.  It rejected that argument, not in general terms, but on the basis that where an employee complains by judicial process of events that had occurred during the employment, that judicial process will only be effective, as general Community law requires, if employees are not victimised for taking the process.  In English terms, the reasoning is not unlike that in the contempt of court cases that protects persons from being persecuted for assisting in litigation: see e.g. A-G v Butterworth [1963] 1 QB 696.  In so far as the reasoning refers to after-employment events, it does so only where those events relate to, and are parasitic upon, action taken in respect of events that occurred during employment.  And that is because the after-employment victimisation does not have to be, in itself, an act of unequal treatment, but simply a punishment for complaining of an act of unequal treatment: as s.4 of the 1975 Act, effectively incorporating the principle identified in Coote, recognises.”
42
The scope of section 6 and the precise meaning of “employed” in it is now under consideration by the House of Lords.  Whatever its decision, there is no ground for concluding that the Sex Discrimination Act 1975, in its present form, is not fully compliant with the Equal Treatment Directive, by reason of the decision and reasoning of the European Court of Justice in Coote.
43
The third case relied upon by the Appellant is R v Secretary of State for Employment ex parte Seymour-Smith v Perez [1999] IRLR 253.  It is unnecessary to consider the facts and detailed reasoning of the European Court of Justice in this case because it did not concern the Sex Discrimination Act 1975, but the Unfair Dismissal Variation of Qualifying Period Order 1985.  It cast no doubt on the effectiveness of the transposition into UK law of the Equal Treatment Directive by the Sex Discrimination Act 1975.  
44
The Appellant was unable to suggest any other respect in which the Equal Treatment Directive may not have been properly transposed into United Kingdom law by the Sex Discrimination Act 1975 and this Tribunal is unable to discern any.  The position is therefore that the Sex Discrimination Act 1975 was not fully compliant with the Equal Treatment Directive before 22 November 1993 but has been ever since.  

45
The Appellant’s submission that following Emmott no time limit applied to his claim must be rejected.  The question therefore arises what time limit does apply?  It is for the national law to prescribe it: Rewe-Zentralfinaz eG and Rewe-Zentral AG v Landwirtschaftskammer für das Saarland [1976] ECR 1989 – provided that the national rule does not make enforcement of Community law rights impossible in practice and is not less favourable than those applying to a similar claim of a domestic nature (see Preston v Wolverhampton Health Care National Health Service Trust [2001] IRLR 237, paragraph 3).
46
The time limit prescribed in section 76 is three months from the date when the act complained of was done, unless the Tribunal considers that it would be just and equitable to consider the application out of time under section 76 (5).  
47
To the extent that the Sex Discrimination Act 1975 did not properly transpose the Equal Treatment Directive into United Kingdom law, that time limit may not have prevented a claim by Appellant, as a state employee, before 22 November 1993; but once the Act was brought into line with the Directive the special position of state employees ended.  The Appellant’s claims for pre-22 November 1993 acts of unlawful sex discrimination therefore became time barred on 22 November 1993, subject to the power of the Tribunal to consider an application if it was just and equitable to do so.
48
In its Extended Reasons for its decision of 23 April 1999 the Employment Tribunal accepted the concession of the Respondents that the decision of the European Court of Justice in Coote was a factor which might make it just and equitable to consider the case out of time.
49
In the view of this Tribunal both the concession and the acceptance of the concession were generous to the Appellant.  He could have brought his claim before the decision of the Court of Appeal in Adekeye.  He might have persuaded the Employment Tribunal, the Employment Appeal Tribunal or the Court of Appeal that the Equal Treatment Directive required the Sex Discrimination Act 1975 to be construed so as to protect him from post-employment victimisation as a reaction to proceedings brought by him while employed and consequent upon his dismissal, to protect his rights to equal treatment. 

50
But having decided to consider whether or not to consider his claim out of time, the reasoning of the Employment Tribunal in its decision of 23 April 1999 and 29 September 2000 cannot be faulted.  In essence the Employment Tribunal decided on the basis of evidence which it found, as it was entitled to find, to be credible, that it was not in 2000 possible to try the issues fairly due to the absence of the primary evidence necessary to resolve them.
51
The Appellant criticises the omission of the Employment Tribunal to address two further questions raised by his IT1 other than the question of references with which it had dealt explicitly.  The Employment Tribunal Chairman says that that was because no reference was made to them in the hearings.  The Appellant disputes the Chairman’s recollection.  It is unnecessary to resolve this difference.
52
The claim arising out of the refusal to allow him an internal appeal against the dismissal in 1990 had to be dismissed on time grounds for reasons already given.  The claim arising out of the failure to answer his questionnaire was misconceived.  The questionnaire served under section 74 is an aid to a discrimination claim.  A Tribunal can draw an inference against a Respondent if he omits to reply or to reply within a reasonable time, or gives evasive or equivocal answers; but it is not a freestanding ground for a claim under Part 2 of the Sex Discrimination Act 1975.

53
The third substantial ground of appeal is an allegation of racial bias by the Employment Tribunal against the Appellant.  The test is that expounded by Lord Philips MR in In re Medicaments and Related Classes of Goods No. 2 [2001] 1WLR 70, as approved by Lord Hope in Porter v Magill [2002] 1 AER 507 and is as follows:
“The court must first ascertain all the circumstances which have a bearing on the suggestion that the judge was biased.  It must then ask whether those circumstances would leave a fair minded and informed observer to conclude that there was a real possibility or real danger (the two being the same) that the Tribunal was biased.”
Lord Hope disapproved the phrase “real danger” and posed the question in these words:
“The question is whether the fair minded and informed observer, having considered the facts, would conclude that there was a real possibility that the Tribunal was biased.”
54
In his application for review of the Employment Tribunal’s decisions the Appellant wrote on 12 October 2000 criticising a submission of Mr Bryant, Counsel for the Respondent, at page 246 in the bundle.
7
“He now raises this issue because he knows that Chairman Booth and his colleagues are so deeply biased that they would clutch at any straws which enabled them to deprive a black Applicant of a remedy he is entitled to by law.
I may mention that the us of this tactic demonstrates that Lambeth is confident that is can rely on the notorious anti-black bias of South London Tribunals, and was also utilised by Lambeth in the case of Mr Kapadia who was dismissed by them.  Mr Kapadia brought a claim under the Disability Discrimination Act, but he lost before the ET.  On appeal the EAT pointed out that the ET’s decision was contrary to the undisputed evidence before the ET and made a finding that in dismissing Mr Kapadia Lambeth were guilty of discrimination.  Lambeth appealed to the Court of Appeal on the ground that the EAT should have remitted the case to the ET but the Court of Appeal dismissed their appeal.  It is unacceptable that Chairman Booth and his associates are willing to play Lambeth’s racist game by abusing their power and seeking to re-open an issue which is covered by res judicata.”
55
Unfortunately for the Appellant his specific criticism of Mr Booth is the subject of an undisputable judicial record.  Mr Booth was indeed the Chairman of the Employment Tribunal which decided Mr Kapadia’s case.  By a majority the Employment Tribunal rejected Mr Kapadia’s claim.  The minority was Mr Booth.  In the Employment Appeal Tribunal and the Court of Appeal Mr Booth’s view was upheld and Mr Kapadia’s appeal was allowed (see Kapadia v London Borough of Lambeth [2000] IRLR 14 and 699).
56
The Appellant’s accusation against Mr Booth was false.  This fact leaves us to treat the Appellant’s accusations of racial bias against the Employment Tribunals which have heard his claims with scepticism.
57
Further, the affidavit sworn by him on 29 January 2001, pursuant to the order of this Tribunal, does not begin to reveal any hint of bias by the Tribunal.  Unsurprisingly the Employment Tribunal rejected the application for review on the ground of bias on 31 October 2000 and in the view of this Tribunal it was right to do so.

58
Thus far we have dealt with the Appellant’s principal grounds of appeal.  Given the prolixity of his written submissions submitted in support of his appeal, it is inevitable that we have not considered expressly every question raised in them.  It suffices to say that there is no merit in any of them.  For the reasons given the first group of appeals is dismissed.
The Second Appeal

59
The second appeal arises out of the Employment Tribunal’s dismissal of the Appellant’s application for a further, in fact fourth, review of its decision to dismiss an earlier sex discrimination claim on 19 September 1997.
60
On 29 October 1999 the Employment Tribunal accepted that it had jurisdiction to entertain an application for further review but declined to do so on the basis that it had no reasonable prospect of success.  In the view of this Tribunal the Employment Appeal Tribunal was wrong to accept jurisdiction and should have rejected the application without consideration of its merits.
61
The procedural history is as follows.  On 2 July 1997 the Appellant’s IT1 2303224/97 was received by the Industrial Tribunal.  On 19 September the Industrial Tribunal dismissed the claim as out of time.  The Appellant made two subsequent requests for reviews, each of which was dismissed.
62
On 22 July 1998 the Employment Appeal Tribunal dismissed the Appellant’s appeals against the Employment Tribunal’s decision of 19 September 1997 and dismissals of his applications for review (see the judgment of the Employment Appeal Tribunal in EAT 199/98, 489/98 and 893/98).  In so doing the Employment Appeal Tribunal finally disposed of the proceedings commenced by IT1 2303224/97.  
63
It is true that neither section 35 of the Employment Tribunals Act 1996 nor the Employment Appeal Tribunal Rules 1993, which applied at the relevant time, expressly provide that a decision of the Employment Appeal Tribunal can finally dispose of proceedings which are the subject of an appeal, subject only to review under Rule 33 and to appeal to the Court of Appeal.  But finality of the Employment Appeal Tribunal’s decisions is a necessary premise to the orderly functioning of the appeal system.  Without finality proceedings could be endless and could produce conflict between a decision of the Employment Appeal Tribunal or the Court of Appeal above it and the Employment Tribunal below in the same proceedings.  

64
For example, a decision could be made by the Employment Appeal Tribunal on the basis of the law as it stood at the date of its decision, upon which doubt was cast by a subsequent decision of the Employment Appeal Tribunal itself or a higher court, or the European Court of Justice; and on the basis of the new rulings the Employment Tribunal could overturn the decision of the Employment Appeal Tribunal on a post-appeal review.  That would be a prescription for judicial chaos.  The draftsman of the rules cannot have thought it necessary to provide for such a far-fetched possibility.  Instead he has assumed the opposite, in Rule 31 (2) which provides:

31
(2)
“…the Appeal Tribunal shall, on the application of any party made within 14 days after the making of an order finally disposing of any proceedings, give its reasons in writing for the order unless it was made after the delivery of a reasoned judgment.”
The proceedings referred to are those which give rise to the appeal.

65
The Employment Appeal Tribunal’s order of 22 July 1998, which was not the subject of an application for review, nor overturned or varied by the Court of Appeal, has the effect of bringing the proceedings commenced by IT1 2303224/97 to an end.  For those reasons the second appeal and anything arising out of it is dismissed.
The Third Appeal
66
The third group of appeals arises out of the Employment Tribunal’s rejection on 27 March 2002 of three applications received by the Employment Tribunal.

(1)
2302685/99: received on 18 August 1999, in which the Appellant claimed compensation for the Respondent’s refusal to reinstate him, pursuant to the order of the Industrial Tribunal on 15 March 1993, under the Equal Pay Act 1970, and the Equal Pay Directive 75/117/EEC.

(2)
2306526/00: received on 23 November 2000, in which he claimed compensation for victimisation under the Sex Discrimination Act 1975 and the Equal Treatment Directive, in respect of his unlawful dismissal in 1990, the non-hearing of his grievance (also in 1990) and the suppression of evidence and the provision of deceptive information, namely information that his chosen comparator, Mrs Lewis, had not been dismissed, which he said was first revealed to him on 22 September 2000.
(3)
2302456/01: received on or soon after 8 May 2001, in which he claimed compensation under the Sex Discrimination Act 1975, the Equal Treatment Directive and the Race Relations Act 1976, for the sending by the Respondent to him of a letter dated 20 December 2000 in which they invited him to withdraw his complaint forthwith, failing which they would apply for his claim to be dismissed with costs.
67
On 10 April 2001 Mr Booth, sitting alone, ordered first that the first and second applications should be consolidated and that there should be a Preliminary Hearing to decide the issues identified by another Employment Tribunal on 8 May 2000; namely:

(1)
On the basis that the Applicant’s claim relates to the Respondent’s failure to pay the amount specified in paragraph 2 of the Tribunal’s decision under Case No. 9349/90, promulgated on 16 March 1993, and the facts relating to Emma Lewis are as set out in the Daily Telegraph newspaper article of 24 October 1992, does the claim fall within the scope of:

(a)
the Equal Pay Act 1970, as construed in the light of all relevant European Community legislation;

(b)
any stand alone right conferred by Article 141 (formerly Article 119) of the Treaty of Rome;

(c)
any stand alone right conferred by the Equal Pay Directive 75/117/EEC.

(2)
If the Applicant’s claim falls within 1 (b) and/or (c) does the Tribunal have power to deal with those claims irrespective of any time limit provisions?
(3)
Is the Applicant’s claim barred by any (and if so which) provisions relating to the latest time for the initiation of proceedings?
(4)
Is the Applicant’s claim barred by any provision relating to the length of the period in respect of which compensation for a breach of the Equal Pay legislation can be awarded?
(5)
Has any conduct by the Respondents in relation to their alleged failure to supply the Applicant with information and/or documents relating to the case of Miss Lewis affected the time within which these proceedings should have been commenced?>
(6)
Is the Applicant estopped from alleging that any such failure by the Respondents affected the time within which proceedings should have been commenced and/or will it be an abuse of the process for the Applicant to make such a contention by reason of any finding of the Employment Tribunal and/or the Employment Appeal Tribunal in previous proceedings between these parties?

68
Mr Booth ordered that the same issues be tried in relation to those applications under the Sex Discrimination Act 1975.  He ordered that the Preliminary Hearing should take place on two days on 2 and 3 July 2001.  He also rejected several manifestly ill-founded applications by the Applicant to amend his own Notice of Application and to strike out summarily the Respondent’s Notice of Appearance, about which it is unnecessary for this Tribunal to say more.
69
The oral hearing took place on 2 and 3 July 2001.  The Employment Tribunal then invited written submissions sequentially with the Respondent going first, which were submitted as ordered.  The Appellant complains about that order, but it was not unfair and no infringement of his Article 6 rights occurred.
70
The Employment Tribunal considered written submissions on 7 December 2001 and promulgated its decisions and reasons on 27 March 2002.  In them it first of all rejected his accusation of bias against London (South) Tribunals; his application that the case should be transferred to London (North); and his applications to strike out the Respondent’s Notices of Appearance.  They described the accusation as absurd and the applications as pointless and without arguable grounds.  The Appellant appeals against each such rejection.  This Tribunal need say no more than that on the material presented to us by the Appellant the Employment Tribunal were entitled to come to those views and to reject his applications.

71
During the course of the hearing Ms McKane gave evidence.  In paragraph 41 of its decision the Employment Tribunal described her evidence as “transparently honest and straightforward.”  The Employment Tribunal, no doubt forcefully, informed the Appellant that it expected him to complete his cross-examination of her within three and a half hours.  He complains about that too.  Again, this Tribunal need say no more than the Employment Tribunal was entitled to encourage or indeed require him to complete his cross-examination within that time in the exercise of its power to control its own procedure under the Employment Tribunal Rules of Procedure 1993, Rule 91 (now Rule 11 (1) of the 2001 Rules).
72
The Employment Tribunal dismissed all three applications.
73
As to the first (2302685/99) on the grounds that the claim did not fall under the Equal Pay Act 1970, that he had no direct claim under the Equal Pay Directive and that his claims were time barred.  It rejected his attempts to circumvent the time bars on the basis that the Respondents did not deceive him as to the facts and it concluded that he was estopped by the Rule in Henderson v Henderson [1843] 3 Hare Reports 100, from bringing an Equal Pay claim now.  The Appellant appeals against all these rulings and findings of fact on which they were based.
74
It is unnecessary for this Tribunal to determine every ground of appeal.  It suffices that this Tribunal is bound by judgments of the Court of Appeal in Biggs v Somerset County Council [1996] ICR 364 at 377-8, and Preston v Wolverhampton National Health Service Trust [1996] ICR 899 at 917G-918C.
75
In those decisions the Court of Appeal held that individuals cannot enforce the Equal Pay Directive vertically against emanations of the state and this Tribunal is also bound by the decision of the House of Lords in Preston v Wolverhampton National Health Service Trust (No. 2) [2001] IRLR 237, that the prohibition on referring a claim to an Employment Tribunal in respect of an equality clause relating to a woman’s or man’s employment, if she or he had not been employed in the employment within the six months preceding the reference, does not conflict with European Union law.

76
This Tribunal is not entitled to upset the findings of fact of the Employment Tribunal to the effect that the Appellant was not misled unless they were perverse.  We are satisfied that they were not.  
77
Accordingly, because we are bound by those rulings and by the findings of fact made by the Employment Tribunal, the Employment Tribunal’s decision that the Appellant’s claim was confined to a claim under the Equal Pay Act 1970, and was out of time, are unappealable.

78
As to the second application (2306526/00), the Employment Tribunal decided that the first and second claims, about the dismissal in 1990 and the failure to hear grievances prior to dismissal, were time barred.  For the reasons already given in connection with the first appeal, the Employment Tribunal’s decision was right.  It decided that the third complaint – the suppression of evidence/deception – was not made out on the facts and in any event did not amount to a detriment under section 6 (2) (b) of the Sex Discrimination Act 1975.  
79
It is unnecessary to decide the second question because the Employment Tribunal were plainly entitled to reach the conclusion which it did about the facts.  It is also unnecessary to consider the Employment Tribunal’s ruling that the Appellant was estopped from bringing these claims.
80
As to the third application (2302456/01), about the costs warning letter of 20 December 2000, the Employment Tribunal decided that the letter did not constitute a detriment under section 6 (2) (b) of the Sex Discrimination Act 1975, or section 4 (2) (c) of the Race Relations Act 1976, because the letter was straightforward and courteous and did not amount to oppressive conduct, and because it was bound by the decision of the Court of Appeal in Rhys-Harper (already cited) to reject claims of post-termination conduct.  Because the latter question is subject to a pending ruling of the House of Lords this Tribunal does not think it wise to express any view upon that matter.
81
As to the first ground – no detriment – it is plainly right.  We only observe the Appellant’s inability to acknowledge, let alone explain, the contradiction between this complaint and his own complaint that he had not been warned by the Employment Tribunal that it was contemplating making an order for costs against him.

82
The Employment Tribunal made two further orders which are the subject of appeal.  First, it is said to have struck out applications under the Employment Tribunal Rules of Procedure 2001, Rule 15 (2) (c).  Secondly, it made an order that the Appellant pay £3,000 towards the Respondent’s costs under Rule 14 (1) on the basis that the bringing of proceedings was misconceived.
83
As to the first order, the Appellant complains he was not given written or oral notice as required by Rule 15 (3).  In fact the Employment Tribunal did not strike out his applications, it dismissed them, as it was bound to do following its findings on the preliminary issues.  If it had struck them out without notifying him of its intention to do so the omission of any prior warning would have made no difference.
84
As to the costs order, when the Appellant commenced the proceedings by his three applications the relevant cost rules were contained in Rule 12 (1) of the 1993 Rules of Procedure which empowered an Employment Tribunal to make an order for costs limited to £500 where, in the opinion of the Tribunal, a party has, in bringing or conducting the proceedings, acted frivolously, vexatiously, abusively, disruptively or otherwise unreasonably.  The oral hearing on 2 and 3 July 2001 took place shortly before the 2001 Rules came into effect on 16 July 2001.  
85
The Employment Tribunal made trenchant criticisms of the Appellant’s conduct of the proceedings in paragraph 73 and 74 of its Extended Reasons but it declined to make an order for costs on that ground because it had not been addressed in argument by either side.  It correctly reminded itself of the introduction of the new Rules and that they obliged it to consider making a costs order:

14
(1)
“Where, in the opinion of the tribunal, a party has in bringing the proceedings, or a party or a party's representative has in conducting the proceedings, acted vexatiously, abusively, disruptively or otherwise unreasonably, or the bringing or conducting of the proceedings by a party has been misconceived…”
86
In paragraph 75 and 76 it gave its reasons for making the costs order, as follows:
75
“Mr Bryant’s application is based not on the conduct of the proceedings so much as on the fact of them having been brought at all.  We have already stated that the proceedings are misconceived.  The Applicant has not suggested that he has proceeded on the strength of any legal advice.  We are satisfied that no competent lawyer could have advised him to pursue any one of these cases.  He has at least 13 years of experience in Employment Tribunal litigation and he known very well where competent advice can be sought, either free or at modest expense.  We regret to say that we think that the Applicant is fully aware that if he took his arguments to a lawyer worth consulting he would receive a very disappointing response.
76
We have not forgotten the background and in particular the crushing disappointment which the Applicant must have experienced when the very substantial award by the Employment Appeal Tribunal in Case No. 9349/90 was overturned by the Court of Appeal in December 1998.  That said, we cannot accept that this circumstance justifies or excuses irresponsible and improper litigation of this sort.”

87
This Tribunal accepts that as a matter of jurisdiction the Employment Tribunal had power to make the order for costs under Rule 14 (1) on the grounds there specified and had so up to the new limit of £10,000; but the exercise of that power was discretionary.  The exercise of that discretion is renewable if the Employment Tribunal did not take into account factors which it should have taken into account.  
88
One factor which any Employment Tribunal should have taken into account was the fact that these proceedings were brought and heard at a time when the 1993 Rules applied, which did not permit the making of a costs order on the ground that the bringing of proceedings was misconceived and, in any event, limited the award of costs to £500.  Failure to take that factor into account vitiates the exercise by the Employment Tribunal of its discretion and entitles this Tribunal to exercise the discretion afresh.

89
We have no hesitation in concluding that it would be unfair to order the Appellant to pay £3,000 costs for bringing proceedings at a time when he could not have known that he might face such a sanction on the grounds stated by the Employment Tribunal.  Therefore the order for costs will be quashed.

90
To that extent only this appeal succeeds.  All other appeals are dismissed.
91
We wish to add two riders to this judgment.  First, given the length and number of the Appellant’s written and oral submissions to this Tribunal it is inevitable that we have not mentioned all of them.  We have dealt in detail only with those which are necessary to the determination of the appeals, or which raise questions of wider import.  Nothing in any of the other material casts any doubt on the correctness or lawfulness of the Employment Tribunal’s decisions and it can be taken that we have dismissed them too.
92
Secondly, we would advise the Appellant that given the number, nature and conduct of the Appellant’s cases to date, all of which arise ultimately out of his dismissal and its consequences in 1990, the Attorney General can apply for a restriction of proceedings order under section 33 of the Employment Tribunal Act 1996 and may well do so, if he brings further proceedings arising out of essentially the same facts.
Costs

93
The making of accusations of racial bias against each of the Tribunals was unnecessary and improper and the continuance of those accusations in the appeal process was itself unnecessary and improper and amounted to unreasonable conduct.  For those reasons we will make an order for costs against the Appellant.  It is right to observe that that formed a part, albeit a significant part, of the documentation produced for the purposes of this appeal, and of the time spent by this Tribunal upon the appeal.
94
In the view of this Tribunal, bearing in mind as we do that the Appellant succeeded on the question of costs, a small part of one of his appeals, the appropriate order for costs is that he should pay 25% of the Respondent’s costs of the appeal to be assessed by the costs officer.
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