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LORD JOHNSTON:

1. This is an appeal at the instance of the Ministry of Defence as the former employer of the respondent employee who was dismissed by a letter dated 25 November 1999 consequent upon an elaborate disciplinary process.  The decision to dismiss was taken by a senior manager, contrary to the recommendation of the disciplinary process which was that the employee should be demoted.

2. The background to the matter was that an allegation being one of three the other two not being substantiated, that the respondent had used a car belonging to a contractor who made supplies to the employer, in circumstances which contravened the elaborate provisions of the Civil Service Manual with regard to the acceptance of gifts, hospitality and the like.

3. The letter of dismissal stated as follows:-

“You have been found guilty of the charge of improperly accepting a gift from a defence contractor contrary to the rules laid down by the Department.  In view of this, I have decided that your conduct has fallen well short of the standards expected by a Civil Servant and that you can no longer be trusted as an employee.  You are therefore dismissed with effect from the date of this letter.”

4. The respondent exercised his right of appeal to the Civil Service Appeal Board (“CSAB”) and a hearing took place in that respect on 13 April 2000.  As will be seen from the report of their process, the Board, with great reluctance, confirmed the decision to dismiss, largely it would appear, because the conduct had been categorised as gross misconduct.

5. In considering their judgment, the Tribunal first of all set out what they perceived to be the law applying the test of reasonableness at the material time and then go on to state on page13:-

“That leads to the main issue in this case, whether the decision to dismiss was a fair and reasonable one for the misconduct of the Applicant; it is not conclusive that the decision to dismiss was not in accordance with the recommendation of the panel who heard the case, as presumably the point of such an elaborate procedure (although not in our view a very satisfactory one) is to enable the “deciding” officer to take a different view in the light of his own line management responsibilities for managing his own organization or the relevant section of it, a view which could quite legitimately result in a more or a less serious course of action than that recommended to him.  Mr Drew as head of ABRO had to exercise his judgment taking account of the recommendation of the hearing, but the fact that his decision was to impose a more serious penalty than was recommended to him was not of itself unreasonable.

Mr Drew gave evidence of his approach in a number of cases in which he had taken disciplinary action or considered appeals against disciplinary action and we were invited by Mr Jaap to accept that there was inconsistency between these and way in which the Applicant was dealt with.  We were reminded by Mrs McGill of the limited circumstances in which the issue of consistency was relevant, as expressed by Mr Justice Waterhouse in Hadjioannou v Coral Casinos Ltd (1981 IRLR 352); essentially, for consistency to be an issue, the comparators must bear a very close resemblance to the case under consideration, and that was not the case with any of those related to us.  What did emerge from the examination of these instances was a reasonably flexible and sensitive approach to the consideration of offences and appropriate penalties.

Unfortunately, we did not find a similar approach being shown by Mr Drew in his consideration of the Applicant’s case; it was clear that the Applicant had breached the rules which sought to deal with the many and varied circumstances in which someone in his position should avoid being compromised by benefiting from that position by receiving favours from those with whom he had a business relationship.  It is equally clear that these rules were and are regarded with even more seriousness because of the public service ethos in which the Respondents operate.  Despite the Applicant’s understandable wish to minimize the monetary value of the loan of the car to him, it is clear that it did have a monetary value, even after discounting the work done and expenditure incurred on it by the Applicant.  On the other hand, everything that was said regarding the circumstances of the loan pointed to an error of judgment rather than a deliberate attempt to exploit the situation: there was no suggestion that the Applicant had sought the arrangement or that Frank Ogg and Company intended or even hoped to derive any improper benefit from it in their dealings with the Applicant in the discharge of his duties on behalf of the Respondent, and the Applicant had intended to pay something for the use of the car.  Although the Applicant did not formally declare the benefit he had received, and there is no doubt that he should have done so, nor did he attempt to conceal it in any way.

It is our conclusion that the penalty of demotion recommended by the hearing was itself extremely severe and that dismissal was wholly disproportionate to the Applicant’s misconduct; - that conclusion might have been different had there been an explicit indication in the relevant guidance that what the Applicant did would amount to gross misconduct, for which summary dismissal would be an appropriate penalty, but attempting to envisage how such an offence would be expressed for this purpose convinces us that only in cases where such elements as dishonesty or flagrant disregard of instructions were present or reasonably believed to be present, would it be appropriate to consider summary dismissal.  Mr Drew very frankly conceded that it was not possible for him to blank from his mind the finding of the hearing in regard to the issue of contracts and his reluctance to accept it, bur maintained that he had endeavoured to address the issue of the use of the car in isolation; we can only conclude that his attempt to do so was unsuccessful.  While it is clear that he himself was firmly of the view that the Applicant should be dismissed, he recognized that the same view might not be taken by others, hence his extensive consultation.  We have no doubt that this was done in all good faith, but the effect of the exercise was to provide comfort for what colleagues must have recognized as his firm view of the matter.

We do not consider that the unfair penalty is made fair by the decision of the Civil Service Appeal Board to uphold it.  It is clear from the terms of their decision that they considered the penalty to be excessive and unfair, and their rationale for upholding proceeded on the basis of the circuitous logic that an act which was described in the charge as gross misconduct must, if proven, to result in the penalty of dismissal unless the conduct arose from certain exceptional causes which could be regarded as extenuating circumstances.  They should have asked if the particular conduct in question was sufficiently serious to justify summary dismissal; if it was not, as they clearly felt, then it was not gross misconduct.”

6. Mr Murray, appearing for the appellants, criticised the way in which the Tribunal had set out what they understood to be the law, not least upon the basis that they had failed properly to understand the recent case of Post Office v Foley & HSBC Bank plc (formerly Midland Bank plc) v Madden [2000] IRLR 827, again not least in relation to the requirement to apply the test of reasonable responses.  Under reference to that case and Gair v Bevan Harris Ltd [1983] IRLR 368, Mr Murray submitted that in essence that the reasoning of the Tribunal must conform to the notion of a reasonable response, not be a substitution of their own view as to what an employer should have done and a fortiori should not be an objective assessment of what another employer might have done.  He pointed to the paragraph particularly on page 14 where the Tribunal discussed the penalty of demotion and appeared to have reached their own conclusion to the effect that dismissal was disproportionate to the nature of the offence of which the respondent had been convicted.  This, he submitted, was a clear example of a failure of the Tribunal properly to apply the proper test.  They should have determined whether or not dismissal was within the band of reasonable responses open to this employer.

7. Mr Jaap, appearing for the respondent, accepted that the language used by the Tribunal might suggest that they had substituted their own view for that of the employer but at the end of the day he submitted that it was clear from their reasoning that they had applied an objective test of reasonableness in the context of what the employer had or might have done.  It was not irrelevant that the dismissal was effected by the single decision of the manager over the recommendations of the disciplinary board, nor that the CSAB decision was very narrow.  All these suggested that in reality dismissal was not within the band of reasonable responses even if the Tribunal had not so stated.

8. We find this issue difficult to determine and as at this level evenly balanced inasmuch that we consider there is considerable force in Mr Murray’s criticisms of the Tribunal’s language at least in endeavouring to determine whether or not they had in fact applied the correct test or merely substituted their own view.  Mr Jaap himself recognised this.  However taking a broad view of the matter we are of the view that the decision that the Tribunal reached does fall generally within the notion of the band of reasonable responses test inasmuch that by concentrating on what they did particularly in relation to the notion of disproportionality, they were concluding that it was outwith the band of reasonable responses to dismiss in the circumstances against which it was effected.  This is sufficient for the purposes of our decision on the basis that we will not therefore interfere with what was essentially an evidential matter for the Tribunal sitting as the industrial jury.

9. The appeal on the merits therefore fails.

10. There is however a subsidiary question with regard to remedy.

11. Mr Murray submitted against the background of Wood Group Heavy Industrial Turbines Ltd v Crossan [1998] IRLR 680, that it was clear on any view of the matter that there had been a breakdown of trust and confidence between the employer and the employee which precluded re-engagement.  Even if that was not the case he submitted that the order of re-engagement was vaguely and imprecisely asserted and did not in any event take into account what salary and what level of seniority any such re-engagement was to be effected.  Nor did it indicate where such should take place.

12. We consider there is substance in this submission.  While we are not prepared to rule out re-engagement as a matter of principle we will remit the matter back to the Tribunal to consider properly the issue not least against the issues raised in Crossan and also how practicable it is to make such an order without considering both salary at grade level and location.  If as we think it likely, it does not become practicable to order re-engagement against particularly a finding that there has been a breakdown of trust and confidence the Tribunal should then go on to consider compensation as an alternative.

13. In these circumstances and for these reasons the case is remitted back to the same Tribunal purely on the question of remedy.
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