SEAL DATE 18.10.00



Appeal No. EAT/376/00


EMPLOYMENT APPEAL TRIBUNAL

52 MELVILLE STREET, EDINBURGH EH3 7HF

AT THE TRIBUNAL

ON 9 OCTOBER 2000


Before


THE HONOURABLE LORD JOHNSTON

MR G R CARTER


MISS A MARTIN

MISS ALICE CRAIG






APPELLANT

COSTLEY & COSTLEY LTD





RESPONDENTS



Transcript of Proceedings


JUDGMENT


APPEARANCES
	For the Appellant
	Mr B Murphy, Solicitor

Of-

Messrs A C White

Solicitors

23 Wellington Square

AYR   KA7 1HG



	For the Respondents
	Mr M Lamont, Solicitor

Of -

Michael Lamont

Employment Lawyer

The Caledonian Suite

St Andrew House

141 West Nile Street

GLASGOW   G1 2RN


LORD JOHNSTON:

1. This is an appeal at the instance of the appellant employee against a refusal of the Employment Tribunal to admit her claim for unfair dismissal from her employment with the respondent employer on the ground that in the view of the Tribunal the evidence does not disclose that she had been dismissed.

2. The background to the matter is that the appellant worked for the respondents as a housekeeper at Highgrove House Hotel, Troon.  She had commenced employment on 24 August 1998.  The relevant findings in fact are as follows:-

“As a housekeeper the applicant was responsible generally for cleaning the bedrooms, dining room, bar areas and public reception of the hotel.  On Sunday 22 August 1999 she was working with another housekeeper who unfortunately had to go home due to her mother’s illness.  The applicant asked Mr Poggi about 2.15pm if he could arrange for someone to assist her in completing her duties.  The applicant could not recall Mr Poggi’s response to her request but she understood that she would be given assistance.

Shortly after 3.pm the applicant had completed her duties upstairs.  She went to the reception desk.  As customers were still in the dining room and bar areas she was unable to carry out any more of her duties.  Essentially she had to wait until customers left a particular area before she could clean it.  While she was due to finish her shift at 5.pm she understood and accepted she might have to work late depending on when customers left the hotel.  There were a large number of customers in the dining room.  However, lunch on a Sunday is popular and the number of customers on 22 August was normal for the summer months.

When the applicant was at the reception desk Mr Poggi was about to visit Lochgreen Hotel.  There was no work which the applicant could do at this point.  Because of the pressure on Mr Poggi to have the hotel ready for customers who were to have dinner, front of house or serving staff would be assigned to various tasks.  The applicant again asked Mr Poggi for assistance.  He indicated front of house or serving staff would assist.

There was an exchange of words between the applicant and Mr Poggi.  The words used were not used in anger.  Initially Mr Poggi remarked the applicant was standing doing nothing which was understandable as there was nothing she could do.  The applicant made a flippant remark to Mr Poggi that she might as well leave.  His retort to that flippant remark was “Fuck off and don’t come back”.  The applicant was not upset or humiliated by the use of what we consider to be quite inappropriate language from a director and a general manager to a person holding the position which the applicant held or indeed to any employee.

Mr Poggi left the premises and the applicant turned to Mrs Devlin and said “I think I have been sacked”.  She then left after phoning Mr Stevenson to come and collect her.

Mr Poggi was surprised on his return to Highgrove House to find the applicant was not on duty.  In his view there was nothing to cause her to leave.  The premises had to be ready for customers in the evening and staff were assigned to various tasks to have the premises ready.  It was not according to Mr Poggi unknown for staff to leave their employment without warning.  Mr Poggi thought there was a possibility the applicant would turn up for work the next day but he did not give the matter much thought.

The applicant the following day was ready to go to work but waited for a phone call from the respondents to confirm she had not been sacked.  She did not contact the respondents to clarify the position.  Later in the week the respondents were contacted by the applicant’s partner and asked to supply her P45.”

3. The Tribunal then go on to determine the matter as follows:-

“The applicant has not established she was dismissed by the respondents. Her very clear words to Mrs Devlin and in evidence to us were “I think I have been sacked”.  She was not sure.  She chose to conclude she had been dismissed despite her uncertainty and without seeking clarification from Mr Poggi or anyone else.  Furthermore, the following day she was ready and willing to go to work if the respondents had contacted her.  This is inconsistent with her assertion that she had been dismissed.

The applicant’s agent submitted that if we were to find there had been no summary dismissal of the applicant by the respondents we should find the applicant had been unfairly constructively dismissed as they had caused the applicant to be humiliated and distressed by Mr Poggi’s manner and words or through the respondents’ failure to contact the applicant which caused her to believe she had been dismissed.”

4. It will be seen that an alternative contention on behalf of the appellant was that she had been constructively dismissed but Mr Murphy, who appeared for the appellant, only vaguely insisted in this and in our opinion, there is no basis for it.  This case requires to be determined upon the basis that either the applicant was dismissed in the circumstances narrated or she resigned.

5. Mr Murphy’s submission concentrated upon the fact that the words used, as quoted by the Tribunal and by us, constituted an unequivocal order of dismissal and the subsequent conduct of the employee appellant by leaving the premises with her belongings more or less immediately and not returning, were consistent with she having accepting that fact as indeed was the expression she used, “I think I have been sacked”.  He illustrated this submission by emphasising that if there was any ambiguity or doubt as to the intention of the employer, when the words were capable of effecting her dismissal, it was for the employer to issue a retraction or seek to rectify the matter and not for the employee.  The Tribunal, it was submitted, had inverted the position it would normally apply where an employee had potentially resigned it being incumbent upon him or her thereafter to clarify the position and not the employer.  Given that swear words were used in the present case, the context was important, (Futty v D D Brekkes Ltd [1974] IRLR 130) but in the present context even if swear words had not been involved, he submitted that the words were express and explicit.

6. Mr Lamont, who appeared for the respondents, very correctly conceded that the words, on the face of them, were more than capable of being interpreted as an act of dismissal but he submitted that the context was all-important.  Plainly, the matter, he submitted, was handled in a jocular way.  The fact that the appellant did not seem to react to the words used in any humiliating or embarrassed way, suggested that she had misunderstood the situation.  She had over reacted and it was up to her to rectify the matter.

7. We are in no doubt that the words used, on the face of them, admit an interpretation of express dismissal and if such an interpretation is not to apply, clear reasons must be given to alter the meaning or the context.  It has to be said in the present case, the Tribunal give none and, in addition, seem to impose an onus on the employee to have taken steps to clarify or rectify the matter.  We consider that the valiant attempt by Mr Lamont to suggest the whole thing was essentially a joke is not borne out by the findings in fact, particularly with regard to the immediate reaction of the appellant both in word and deed and her subsequent failure to return to work deliberately which would suggest that she thought she had been sacked.  This is confirmed by the application for the P45.  We also note the finding that Mr Poggi thought “there was a possibility the applicant would turn up for work the next day” which in the context must suggest that he equally thought that she might not.  Perhaps not much weight can be attached to that in view of the fact that Mr Poggi denied making the actual statement itself.

8. In these circumstances we consider that the Tribunal has misdirected itself to the extent of reaching a perverse decision, inasmuch that the plain meaning that the words bear which will effect the dismissal, have not been contradicted by any rational argument or evidence acceptable to the Tribunal.

9. In these circumstances this appeal is allowed.  Since the dismissal which we held to have taken place was summary, the period of employment falls to be extended by the statutory right to notice.  This carries the appellant over the 12 month line and qualifies her for compensation.

10. In these circumstances the case will be remitted for consideration of that matter but to a differently constituted Tribunal since we consider having regard to the fact that the Tribunal in this case has taken a view of the evidence, it would be inappropriate for them to determine the issue of compensation against a background of their decision having been overturned.
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