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LORD JOHNSTON:    PRIVATE 
1. The respondent employee before us was dismissed by the appellant employer from his position as a quality controller in their cooperage premises in Fife, on admitted grounds of conduct, the conduct in question being two acts categorised as violence towards fellow employees taking place within the workplace.  The Employment Tribunal rehearses the procedures gone through by the employer leading to the confirmation of dismissal but in a detailed and careful judgment, categorises that dismissal as unfair.  The factors that were taken into account by the Tribunal in reaching that decision, was first of all the nature of the misconduct, thereafter the applicant’s demeanour after the relevant incidents, his work record, his medical condition and finally the attitude of his work colleagues.  Thereafter the Tribunal goes on to state having regard to those factors the dismissal was in all the circumstances not within the band of reasonable responses that the employer could reasonably make which categorises the dismissal as unfair within the terms of the legislation.

2. The conduct itself was not disputed to have taken place nor was any complaint made on behalf of the respondent that he had been treated unfairly in any procedural sense.  

3. Having reached that conclusion, the Tribunal then went on to consider remedy and approached that matter in the following way:-

“The remedy sought by the applicant was reinstatement and although Mr Brown has now secured alternative employment he confirmed at the Hearing that he still wished to be reinstated.  In considering whether it is practicable for the respondents to comply with a reinstatement order we were mindful of the respondents’ position that reinstatement would not be appropriate as they had lost confidence in Mr Brown and his ability to do the job.

We were advised that Mr Brown’s job was now being carried out by someone who had been engaged as a cooper by the respondents when Mr Brown was still employed by them.

Clearly Mr Brown has preserved his good relationships with his former work colleagues and we also formed the view that the relationship between Mr Brown and the respondents had not been destroyed, either as a consequence of his dismissal, or as a consequence of his Tribunal application.

In all the circumstances, therefore, and having regard, in particular, to Mr Brown’s demeanour, his work exemplary record and his relationship with his work colleagues we are of the view, having regard to practicability, that reinstatement is the appropriate remedy.

We appreciate that by ordering the applicant’s reinstatement that this may cause some difficulty for the respondents in view of the fact that they have engaged a replacement for Mr Brown, albeit that this was an internal appointment.  The person who is now doing his job, however, telephoned Mr Brown to inform him that he also thought he had been harshly treated and we are hopeful that when the respondents have had the opportunity of reflecting on this decision that they will be able to come to terms with reinstatement and that they will approach the manner (sic) in the positive manner which clearly the applicant is prepared to do.  We sincerely hope the respondents will do all they can to facilitate the applicant’s reinstatement.

So far as the reinstatement order is concerned we are of the view that this should take effect on Monday 1 March 1999, which will allow Mr Brown to give the appropriate notice to his current employers and the respondents to so arrange matters to facilitate his return.”

As a consequence of that decision to make a reinstatement order the Tribunal thereafter assessed compensation against that background.  Mr Mackay, who appeared for the appellants, challenged the substance of the decision on the basis that essentially it was perverse in the sense that no reasonable Tribunal properly instructed could have reached that decision when considering the position of the employer as set out on the admitted facts.  He also complained quite separately that the Tribunal had failed to assess the question of contribution both with regard to conduct in relation to whether or not the percentage deduction should be made from any award of compensation but also more importantly in relation to section 116(1)(c) of the Employment Rights Act which is in the following terms:-

“116.  Choice of order and its terms

(1) In exercising its discretion under section 113 the tribunal shall first consider whether to make an order for reinstatement and in so doing shall take into account-

(a) whether the complainant wishes to be reinstated,

(b) whether it is practicable for the employer to comply with an order for reinstatement, and 

(c) where the complainant caused or contributed to some extent to the dismissal, whether it would be just to order his reinstatement.”

4.
We will deal with these issues quite separately.

5.
Turning first to the question of the fairness or otherwise of the dismissal, Mr Mackay submitted that the Tribunal had fallen into the well known trap of substituting its own view for that of the employer.  Detailed criticisms were as follows:-

(a) The Tribunal founded on the fact that the incidents lasted a short time.  This was arguably of little consequence and did not feature as part of the employer’s decision (R13) yet the Tribunal found on it.  The critical issue here is that two fellow employees were involved.  In relation to this and other evidence noted below the Tribunal appeared to apply its own reasoning to the facts as heard in evidence rather than to the employer’s reasoning.

(b) The Employment Tribunal founded on “bad language”.  They made reference to the fact that bad language was commonplace.  However, the employer was founding on use of abusive language in the context of threatening behaviour towards another employee.  The Tribunal does not appear to have taken into account that distinction.  Rather they seem to have formed a view themselves on the evidence before them.

(c) The Tribunal founded on the attitude of fellow employees during the disciplinary process.  It is submitted that in doing so they allowed themselves to be drawn away from the Iceland Frozen Foods test ie whether dismissal was a penalty which no reasonable employer would have applied.

(d) The Tribunal founded on the doctor’s report R18.  However, the doctor did not give evidence and there is no indication from the medical report R18 that the doctor was even aware of the circumstances which gave rise to the dismissal.  Furthermore, the medical report was dated 7 September 1998 and therefore post dated the dismissal meeting by several days.

(e) The Tribunal’s attention also appears to have been diverted by the “To Whom it May Concern” letter from the large number of employees.  The Tribunal recorded that it did not hear evidence from the work colleagues but stated that “it was abundantly clear that he (sic) excellent relationships with him and that they held him in high regard”.  Nothing in that letter states that he enjoyed good relationships with the signatories to the letter or that they held him in high regard.  The letter appears to have been signed by people many of whom probably did not witness the incidents.  It is not clear that the signatories were even all aware that there had been threatened violence.  It is also worthy of note that all of the signatories felt that some disciplinary procedure was appropriate.

(f) It is also submitted that the Tribunal misdirected itself in law in concluding at page 10G of the decision that “the attitude of work colleagues is relevant to whether or not dismissal was a fair sanction ….” It is submitted that the attitude of work colleagues might be relevant as a consideration to be taken into account in considering whether reinstatement ought to be awarded in the event of a finding of unfair dismissal.  However, it cannot be right that the employer should be criticised for not taking into account the collective views of colleagues who may not have been in a position to even witness the incidents in question.  Furthermore, as the Tribunal correctly pointed out, it is for management to manage.  There could have been any number of reasons for colleagues to sign such a letter.

6. These elements suggested, submitted Mr Mackay, that the Tribunal had influenced itself by its own view of these factors and not placed itself in the position of the employer at the time the decision to dismiss was taken.  The employers handbook itemised or categorised violence as a ground for gross misconduct.  Such had been established in the present case and it was therefore applying the correct statutory tests reasonable for the employer in all the circumstances of the case, to effect dismissal.

7. On this point, Mr Freer who appeared for the respondent employee, reminded us that our role in this Tribunal was not a Court of Appeal but rather a Court of Review in the sense that we had to find an error in law which if not on the face of the record had to be perversity in the sense that no Tribunal properly instructed could reasonably have reached the conclusion that the Employment Tribunal had in any particular case.  He submitted that the Tribunal had very carefully gone through the evidence and given significant factors in support of their decision, it was therefore quite inappropriate for it to be ruthlessly scrutinised with the assistance of a microscope.  He referred to Union of Construction and Allied Trades and Technicians v Brain [1991] IRLR 224 and the well known passage in the opinion of Lord Justice Donaldson at paragraph 27 of the decision.  It was manifestly the case he submitted, this Tribunal had reached the decision it was entitled to reach upon the evidence and there was no substance in this appeal.

8. We will deal with this matter before proceeding further.

9. It is important that we should remind ourselves that the Employment Tribunal is an industrial jury and it is the role of this Tribunal not to interfere with its decision unless it can be shown to have misdirected itself as a matter of law whether by applying the wrong law or applying the correct law incorrectly or whether by taking into account factors which should have been left out of account or leaving out of account factors which should have been taken into in account.  There was an ultimate jurisdiction in this Tribunal also to determine a decision of the Employment Tribunal to be perverse if this Tribunal was clearly of the view that no Employment Tribunal properly instructed could have reached the conclusion that it did.

10. The converse of this is that when it is apparent to this Tribunal in the absence of any obvious misdirection of law or misapplication of law by the Employment Tribunal that before it there were a variety of factors in evidence which could have justified a decision either way in the question of the fairness of the employer’s attitude and decision, this Tribunal should not interfere with the jury exercise that that situation reveals.  We consider this to be such a case.  We do not consider that the Tribunal substituted its own view for that of the employer but rather considered in great detail the position of the employer in determining whether or not the decision to dismiss could be categorised as reasonable and fair.  In doing that they were properly performing their function as a jury and it would be perverse of us to interfere.  In those circumstances we shall not.

11. Entirely different considerations however apply when the question of remedy is addressed.

12. In the first place the Tribunal has totally failed to address the issue of contributory conduct with regard to compensation.

13. Secondly, Mr Mackay submitted that the passage that we have already quoted relating to the making of the reinstatement order totally failed to take into account the mandatory requirement of subsection (c) of section 116(1), namely that the Tribunal was required to consider whether or not the employee’s conduct caused or contributed to some extent to the dismissal and thus whether it would be just to order his reinstatement.  He also made reference to two decisions of this Tribunal namely Wood Group Heavy Industrial Turbines Ltd v Crossan [1998] IRLR 680 and United Distillers Ltd v Alexander Harrower EAT/1151/96. In both these cases we were considering how in real terms a reinstatement order could sit easily with a finding of contribution based on conduct.  Mr Mackay’s position was quite simply that while the issue under subsection (b) has been considered the Tribunal had not addressed subsection (c) and should have done so.

14. In this respect, Mr Freer again pointed to the fact that on the face of the decision the Tribunal had carefully gone through each of the factors that should apply to consideration of reinstatement order and although they had not expressly mentioned contribution it was a plain implication from its decision that it had considered it and it had decided that it did not bear either on a percentage reduction as regards the cause of dismissal nor the issue of justice of reinstatement order.  Thus again he submitted that we should not interfere with what was a rational decision.

15. Here, we do not agree with Mr Freer.  In our opinion the Tribunal have failed to apply their mind on the face of the decision to the issue of contribution whether as a means of reducing compensation by reason of a percentage reflecting the extent to which the conduct contributed to the dismissal or in terms of subsection (c) of section 116(1).  On the face of it where the admitted cause of the dismissal is the conduct of the employee it is difficult to see how at least consideration of a percentage deduction from any award of compensation is not relevant.  If this Tribunal had reasons for not making such an assessment or not considering such an assessment or deduction was appropriate, it should have stated them.

16. A fortiori given the terms of section 116(1)(c) it was incumbent in our opinion on the Tribunal expressly to deal with the issue raised by that subsection to determine whether or not a reinstatement order was against the context of conduct causing or contributing to the dismissal, a just step to take.

17. It may be that the Tribunal did in fact in their own thinking, dismiss any idea of contribution reducing the award of compensation and equally, decided that it was in the circumstances just to make the order reinstatement notwithstanding the conduct of the employee which admittedly contributed to the dismissal to some extent.

18. We are being careful not to offer any view on either of these factors.  What we consider has to happen is a remit back to the Tribunal with an order that it expressly deal with both these matters.  This can be done without the need for a further hearing or alternatively by the Tribunal hearing further submissions on these two matters and then issuing a further decision on the two questions.  Either way we require that such a decision be issued.  For all we know it may well achieve the same result but it is our view that the employer is entitled to have the issue of contribution on both these fronts dealt with and not to face a reinstatement order until such time as the issue under section 116(1)(c) has been expressly dealt with.  If the reinstatement order is revoked, the issue of compensation will have to be reconsidered.

19. In these circumstances this appeal is allowed to the extent of remitting it back to the same Employment Tribunal to consider the issue of remedy on the questions we have raised.
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