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LORD JOHNSTON:

1. This appeal is concerned with the interpretation of contracts of employment applying to certain employees of the appellants, who are a local authority.  The various respondents are employed in varying capacities but the issue that was focussed before us is standard to the overall position to the extent that we are required to consider it.  Taking as a standard, the contract relating to Mr Stanley Wilson (production A6), it is to be noted in the opening statement, that the terms and conditions of employment are covered by existing collective agreements which are embodied, particularly in this case, in the National Joint Council for Local Authorities’ Administrative, Professional, Technical and Clerical Services (Scottish Council) Scheme of Salaries and Conditions of Service.  That is what is referred to by the Tribunal as “the blue book” and it forms production A3.

2. Within “the blue book” there is a Condition 40, in the following terms:-

“HOURS AND LEAVE
40. Hours of duty

(a) Except in the case of part-time staff normal hours of duty shall be 37 hours a week exclusive of meal breaks and may be arranged in the various departments of an authority to provide a five day working week, or for the granting of periodic Saturday leave.

Officers should not be contracted to work hours of more than the standard 37 a week unless this is unavoidable for the proper performance of the job.  But where such hours are to be worked an officer shall receive overtime payments in accordance with Clause 41 or such other payments or arrangements as may be determined locally.

Wherever possible the authority should discourage the use of working arrangements which involve the attendance of officers outside the usual working hours.  Where such working arrangements are unavoidable, officers in receipt of a basic salary not exceeding the maximum of A. & P. Grade IV shall be entitled to the appropriate allowances detailed in the following paragraphs.  Alternatively in exceptional circumstances an authority shall have the discretion to apply an inclusive salary to take all features of the post into account.

An authority shall have discretion to apply these allowances to officers (excluding chief officials and their deputes) in receipt of a basic salary in excess of the maximum of A. & P. Grade IV or to apply an inclusive salary to take all features of the post into account.”

3. The operative part of the employees’ contract for the present purposes, having settled a salary level at Clause 2, an entitlement to increment and a general entitlement to overtime, says in Clause 3 as follows:

“3.
HOURS

Your working week is one of 39 hours.  Your working arrangements are Monday to Thursday 7.00 am to 3.30 pm, Friday 7.00 am to 2.30 pm.  Actual working hours may be varied at the discretion of the Depute Director of Environmental Health (Cleansing) in accordance with the needs of the Department.”

4. The conflict between the parties in this case, relates to the apparent conflict in “the blue book” which asserts that the hours of duty will be 37 hours with the requirement in the specific contract that the working week is to be one of 39 hours.  The issue therefore is the status of the hours between 37 and 39 and, in particular, whether they qualify for overtime payment or whether the working week should be properly regarded as running to 39 hours.  

5. The Tribunal make a number of findings in fact and having narrated the submissions of parties, assert their decision on page 7 as follows:-

“There had been little dispute as to the evidence in this hearing and the only matters in respect of which parties were at variance was between Mr Locke and Mr Mason.  It was not suggested that any formal application had been made by Mr Locke to his employers for payment of the hours of overtime which he maintained that he had worked.  The evidence from Mr Mason was that a “gentleman’s agreement” had been negotiated directly with the foreman or one of their representatives and this had been taken by the respondents to be a variation of the terms of “the blue book”.  The evidence of Mr Mason, which appeared to be borne out by Mr Locke and indeed by Mr Taggart, was that there was no formal negotiating committee at the time when the 39 hours working week was introduced for the APT & C grades.  Mr Mason did refer in his evidence to a housing committee minute dated 22 January 1992 – production R1 – which referred at paragraph 3.5 inter alia to the formal working hours “continuing at 39 hours to match the tradesmen’s working hours”.

Having considered the evidence and the submissions made the lay members of the Tribunal found that the respondents had indeed made unauthorised deductions from the wages of the applicants on the basis that the applicants had been required, as a condition of their contract of employment, to work longer than the standard hours, and had not received overtime rates for such periods.  The failure of the respondents to make such payments constituted unauthorised deductions from earnings.  They did not consider that sufficient evidence had been led to indicate that the additional hours had been recognised by some other “payments or arrangements determined locally”.  They considered that there had been no evidence to the effect that the additional hours had been taken into account in any way.  While there may have been a re-negotiation of grades the evidence indicated that this was as a result of the applicants’ scope of responsibility altering rather than solely the hours worked.

The Chairman of the Tribunal concluded that no unauthorised deductions had been made by the respondents on the basis that the contracts of employment had clearly indicated to each applicant the hours that he would be required to work and no exception had been taken to such hours at the time of acceptance of the terms and conditions.  Nor indeed was there any satisfactory evidence to indicate that any one other than Mr Locke considered himself entitled to an additional payment until the matter had been raised and ultimately brought before the Tribunal by Mr Taggart of Unison.  The applicants had been paid the appropriate rate in terms of their contracts of employment for the hours therein stated and there were therefore no unauthorised deductions in terms of Section 13 of the Employment Rights Act 1996.”

6. It is thus to be seen, that Tribunal by a majority, determined that there had been unlawful deduction of earnings in respect of a failure to pay overtime for the two hours between 37 and 39 hours and, furthermore, they did not consider sufficient evidence had been led to indicate that the additional hours had in some way been incorporated into a special arrangement, such as was contemplated by the last part of Condition 40 in “the blue book”.

7. Mrs Craig, appearing for the appellants, submitted that there was a clear conflict between the general terms of the national agreement and the specific terms of the contract which we have quoted.  That conflict was irreconcilable and therefore the express terms of the particular contract should rule and be treated as a variation of the terms of the national agreement.  She supported this position as a matter of general law by the case of Modern Building Wales Ltd v Limmer & Trinidad Co Ltd [1975] 1 WLR 1281 and, in particular, the comments of Buckley L.J. at 1289 E to G where inter alia the Judge says:

“Where parties by an agreement import the terms of some other document as part of their agreement those terms must be imported in their entirety, in my judgment, but subject to this: that if any of the imported terms in any way conflict with the expressly agreed terms, the latter must prevail over what would otherwise be imported.”

Mrs Craig submitted that that was absolutely in point in the present case, therefore, she submitted, the minority in the Tribunal were correct in denying a claim for unauthorised deduction of wages because the standard working week should be regarded as 39 working hours having regard to the express terms of the contract.

8. In any event, she went on to submit that upon the evidence, there was room for the view that the salaries arrangements proposed in the express contracts reflected an exercise of a discretion available to the employer to be found in the last paragraph of Condition 40 of the collective agreement, she relied particularly upon the phrase “to apply an inclusive salary is to take all features of the post into account.”

9.
Mr Stevenson’s position, appearing for the respondents, was essentially that there was no conflict between the general agreement and the specific contract, having regard to the fact that while the employer was required to bring the employee to work for 39 hours per week, there was no inconsistency when the national agreement was imposed into that but only 37 hours of that should be treated as normal hours of duty, thus the contract, he submitted, should be interpreted as giving the express right to overtime between 37 and 39 hours.  There was therefore no ambiguity or inconsistency which required the Court to apply the test in Limmer supra and he referred particularly to Stevedoring and Haulage Services Ltd v Fuller & Ors [2001] IRLR 627 and Dunlop Tyres Ltd v Blows [2001]& Ors IRLR 629.

10. Furthermore, he submitted that the Tribunal had addressed the issue of the last part of Condition 40 and had determined upon the evidence it had not been established that such an exercise had been carried out in relation to the application of an inclusive salary.

11. The general law, in our view, is not in dispute inasmuch that where there is an express conflict, not capable of reconciliation between the terms of a contract and the terms of a document incorporated into the contract by an express term, the express terms of the contract rather than the incorporated document must prevail.  Equally, if there is an ambiguity in a particular contract, the conduct of the parties may be examined in order to ascertain their intention, provided that the matter is not regulated or controlled by what the parties did after the contract had been entered into which was apparently inconsistent with its terms.

12. This last proposition is not unimportant in the present case because we do not consider whoever made it the status of a “gentleman’s agreement” referred to by the Tribunal, it cannot have the effect of contradicting the express terms of an existing contract.  In simple terms, if this so-called gentleman’s agreement was to rule it should have been incorporated directly into the express terms of the employee’s contract.

13. We therefore conclude that the Tribunal, by a majority, was quite entitled to determine upon the evidence that there was no sufficient evidence to suggest in any one particular case or generally, the employer had operated or proceeded upon the basis of the last paragraph of Condition 40 of the general agreement.

14. We also agree with Mr Stevenson that there is no irreconcilable conflict between the express terms of the contract and the national agreement when it comes to working hours.  We accept the proposition that the express contract required the employee to work 39 hours in the sense of being physically present for that time but that, equally, having regard to the terms of the national agreement, only 37 hours of that should be regarded as standard, thus, on the face of the contract, requiring the employer to pay overtime for the two remaining hours per week.  It would have been a simple matter to amend the terms of the express contract to make it clear that the basic salary being offered was inclusive of 39 hours work and thus was expressly part of an agreement based on the last paragraph of Clause 40.  This was not done.

15. For these reasons we are of the opinion that the Tribunal were correct to conclude that there was in principle an unauthorised deduction of wages where overtime has not been paid for the relevant two hours.  We recognise that it may well be an actual payment made in a particular case will result in no extra money now being due but that is nothing to the point when it comes to the question of entitlement.

16. For these reasons this appeal will be refused.
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