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MR JUSTICE BURTON (PRESIDENT):
1
There are before us today two appeals, in a long running and extremely sad dispute between Karen Filmer, a former employee, and Johnson & Johnson Medical Ltd.  The case comes before us, by way of an appeal and a cross-appeal, each side being dissatisfied with the decision for different reasons, against the decision of an Employment Tribunal sitting at Brighton in November 2001.

2
What makes this dispute particularly unfortunate is that the original dismissal occurred as of 7 May 1999, after Miss Filmer, whom we shall call the Appellant, had been off work for more than a year on sick pay, reduced to half pay as from 31 July 1998.  This is now the fourth court battle between the two parties.  There is no criticism whatever about the diligence of the parties, or the various Tribunals, or about the passage of time that has been taken, but the sad result is that we are now in October 2002, nearly three and a half years since the dismissal and, of course, considerably more than that since the Appellant last worked for the Respondent.  
3
The brief history is that the Appellant made complaints against the Respondent, one arising out of her dismissal, by way of unfair dismissal, which was sought to be made by way of amendment, and the other under the Disability Discrimination Act 1995.  It seems that that disability was one of depression, and that she first became depressed and signed off, for nervous debility, in January 1998.  At that time she was already subject to disciplinary proceedings, which had commenced with a verbal warning in November 1997, which had been set aside.  She lodged a harassment complaint on 9 March 1998, one day before a disciplinary hearing into her conduct was to begin on 10 March 1998.  She was, on 19 March 1998, unfit to attend the adjourned hearing of that disciplinary hearing, and that launched a long period of her being off work on the one hand and, on the other hand, facing disciplinary proceedings, coupled with her own desire to pursue a grievance procedure in respect of her harassment complaint.
4
When she came thus to her dismissal, she had been off work for a considerable period of time and her dismissal was on grounds of ill-health, as was subsequently found and not, in the event, contested.  We shall return to the question of the effect of her absence from work for that length of time, on the evidence of the Respondent.
5
Her claim for unfair dismissal, by amendment to the proceedings, was dismissed as being out of time, and the matter went forward under the Disability Discrimination Act.  The Brighton Employment Tribunal heard the matter on 12, 13, 15 and 16 June, with a reserved decision being delivered on 24 July 2000.  That unanimous decision was that the Respondent had discriminated against the Appellant on grounds of disability.
6
The basis of discrimination was two-fold.  First of all, that there was discrimination because the Respondent had failed to comply with a duty imposed by section 6 of the Disability Discrimination Act 1995, and could not show that its failure to comply with that duty was justified, contrary to section 5(2) of the Act.  We shall call this “the adjustment case”.  Secondly, the finding was that the Respondent had discriminated against the Appellant on grounds of her disability, contrary to section 5(1)(a) of the Act, by virtue of the dismissal.  The relevant sections of the Act are as follows.  Section 5(1) reads:
“(1)
An employer discriminates against a disabled person if –

(a) for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply; and

(b) he cannot show that the treatment in question is justified. 

(2)
An employer also discriminates against a disabled person if –

(a) he fails to comply with a section 6 duty imposed on him in relation to the disabled person; and

(b) he cannot show that his failure to comply with that duty is justified.

(3)
Subject to subsection (5), for the purposes of subsection (1) treatment is justified if, but only if, the reason for it is both material to the circumstances of the particular case and substantial.

(4)
For the purposes of subsection (2), failure to comply with a section 6 duty is justified if, but only if, the reason for the failure is both material to the circumstances of the particular case and substantial.

(5)
If, in a case falling within subsection (1), the employer is under a section 6 duty in relation to the disabled person but fails without justification to comply with that duty, his treatment of that person cannot be justified under subsection (3) unless it would have been justified even if he had complied with the section 6 duty.”
7
The section 6 duty, namely the duty of the employer to make adjustments, includes the following provisions:
“6(1)
Where –
(a)
any arrangements made by or on behalf of an employer, or

(b)
any physical feature of premises occupied by the employer,

place the disabled person concerned at a substantial disadvantage in comparison with persons who are not disabled, it is the duty of the employer to take such steps as it is reasonable, in all the circumstances of the case, for him to have to take in order to prevent the arrangements or feature having that effect.”

In subsection (3), there are examples of steps which an employer may have to take in relation to a disabled person in order to comply with subsection (1), and the examples are set out in subparagraphs (a) to (l).  Subsection (4) reads as follows:-
“(4)
In determining whether it is reasonable for an employer to have to take a particular step in order to comply with subsection (1), regard shall be had, in particular, to –

(a) the extent to which taking the step would prevent the effect in question.”
There were then other matters subsequently set out, in that subsection, and not relevant for our consideration.
8
There was an appeal brought by the Respondent against the decision of the Employment Tribunal in June and July 2000 which, after a preliminary hearing, came on before Judge Clark and a Tribunal on 20 September 2001, Judge Clark delivered a reserved judgment on 5 October 2001.  The conclusion of that Tribunal was that there ought to be a re-hearing and the challenges by the Respondent were accepted to that extent, in respect of both the Adjustment case and the Dismissal case.  So far as the Adjustment case is concerned, the complaint by the Respondent which succeeded was (and I quote from paragraph 31(1)(a) of the decision of this Tribunal):
“(a)
We accept Ms Gill’s submission that the adjustment found by the tribunal to be reasonable, namely having the harassment and disciplinary proceedings heard together, required the tribunal, before arriving at that conclusion, to have regard to ‘the extent to which taking the step would prevent the effect in question’ section 6(4)(a).

The relevant ‘effect’ for the purposes of section 6(4)(a) is that of placing the applicant at a substantial disadvantage compared with an employee who was not disabled, in dealing with disciplinary proceedings which might lead to her dismissal.  The disadvantage suffered by the applicant was that by reason of her disability she was not fit to attend that hearing due to her mental condition.  The question for the tribunal was to what extent would that disadvantage be removed if, on their analysis, the harassment and disciplinary proceedings were combined.  Would the applicant then feel fit enough to attend?  Instead, the tribunal considered it sufficient that combined proceedings ‘would have prevented the effect on the applicant of her condition worsening’.

It follows, in our judgment, that the tribunal fell into error in failing to have regard to the mandatory question posed by section 6(4)(a).  It remains to be answered.”

9
The Tribunal therefore remitted that question to the Brighton Employment Tribunal, coupled with the necessary concomitant of consideration of section 5(4) justification because, if, in fact, there was a breach of section 5(2)(a), then the issue of justification needed to be reconsidered in addition.  
10
It is plain, from that short quotation from the judgment of this Tribunal, what the question was which was sent back.  The Tribunal below in the June/July 2000 hearing had identified the adjustment which the employer ought to have carried out as being having the harassment and disciplinary proceedings combined, which is something that the Respondent had refused to contemplate; but they had failed to consider the necessary consequences of having that adjustment, namely under section 6(4)(a), the extent to which taking that step would prevent the effect in question, and it was that which the Tribunal was now required to consider.
11
There was a submission made by Ms Gill that the matter should be sent back to a different Tribunal which, of course, would have involved a full, or at any rate a fuller, re-hearing of the matter.  After hearing argument and, after preferring the submissions of Mr O’Dempsey who has been Counsel throughout this matter, on behalf of the Appellant, this Tribunal concluded that it was appropriate to send it back to the same Tribunal.
12
There was argument that the Tribunal might be at danger of bias, in having heard the matter in full and reached conclusions and, in the course of dismissing that suggestion, Judge Clark said, at paragraph 37(2):
“The narrow point on the proper application of section 6(4)(a) to the proposed adjustment, that is combining the internal disciplinary and harassment proceedings, does not appear to us to give rise to a danger of bias on the part of the tribunal.

13
The second challenge, by the Respondent, in respect of the dismissal case was, as we have indicated, also successful to the extent of resulting in a re-hearing and, in the circumstances, before the same Tribunal.  This was summarised by Judge Clark, in paragraph 31(3) of this Tribunal’s judgment:

“It being accepted by the respondent that in dismissing the applicant on grounds of ill-health it had discriminated against her under section 5(1)(a), subject to the defence of justification under section 5(1)(b), ... the tribunal then dealt with that defence simply by reference to its finding under section 5(4).

For the reasons given above, in relation to section 5(2)(b) and (4) justification that approach is flawed in law and cannot stand.  What is required is an enquiry into whether the matters relied on by the respondent to justify the discriminatory dismissal are both material and substantial, in the sense explained by Lady Justice Arden in Jones”.  [That is a reference to Jones v Post Office [2001] IRLR 384 at paragraphs 38-39].

That decision by the Employment Appeal Tribunal delivered on 5 October 2001 led to the reconvening of the original Employment Tribunal on 1 November 2001, with commendable expedition on their part and, no doubt, on the part of all the parties, and the decision was promulgated, as a reserved decision on 27 November 2001.
14
Mr O’Dempsey made submissions before that Tribunal that he should be entitled to put in fresh evidence, but that was rejected by that Tribunal and, although it is has formed part of his appeal before us, he recognised the difficulty of pursuing such appeal and, although not abandoning it, did not take it forward orally.  The reality is that this was plainly a case management decision for that Tribunal to take, and to take in the context of the reference back to it of, in particular, in relation to the adjustment issue, the narrow point to which Judge Clark referred; and there are no grounds by which we consider it appropriate to interfere upon the grounds of any error of law by the Tribunal, quite apart from the fact that Mr O’Dempsey has not put before us the substance of what the fresh evidence would have been, nor to what point it would have added illumination.  But, having refused to consider any fresh evidence, it is apparent that the Tribunal did then, as was intended by this Tribunal, reconsider all the evidence that had been before it on the first occasion, and, in addition, heard submissions by both Ms Gill and Mr O’Dempsey.
15
The Tribunal concluded, by a majority, in relation to the adjustment issue, applying, as they did, in accordance with the requirements of this Tribunal, the test under section 6(4)(a) of the Act, that taking the step, that is, having the disciplinary and harassment proceedings together, which was the adjustment which the Employment Appeal Tribunal had required them to look at again, would not have prevented what occurred, and the Tribunal make it clear as follows in their decision.  
“16
Having reconsidered that matter and having decided that the proposed adjustment would not have prevented the effect, and having regard to Section 6(4), the majority of the Tribunal therefore finds that the proposed adjustment was not ‘reasonable’ within the meaning of Section 6(4).  Therefore, since those steps were not reasonable, the Respondent is not in breach of the duty placed upon it by Section 6(1).
17
The majority can find no support for the view that, if the Respondent had indicated it would have dealt with the harassment grievance, the Applicant would have attended the disciplinary hearing because the Respondent had, at a much earlier stage, indicated to the Applicant that she could raise matters relating to her harassment complaint by way of a defence or mitigation of the disciplinary matters and yet she had still not been able to attend the hearing.
18
The minority member, namely Mr Kelly, has looked at the same correspondence and the evidence of the Applicant and considers that, taken as a whole, the Applicant’s evidence was to the effect that she would have attended.  She was pressing for a hearing of her harassment complaint and he agrees that, if the Respondent had indicated that her harassment grievance would be dealt with, she would have attended the disciplinary hearing.”

16
It is plain, therefore, that the minority member accepted Mr O’Dempsey’s submission referred to, in paragraph 14 of the decision, that the Applicant would “jump” at the chance of attending a disciplinary hearing, once the harassment complaint had been considered.  
“19
The majority view must prevail and, therefore, this part of the Applicant’s case fails and is dismissed.”

17
Mr O’Dempsey’s submissions were in two parts.  We deal shortly with the second part, which was a submission that the majority of the Tribunal was not entitled to come to the conclusion that it did, recited in paragraph 17, because the correspondence referred to did not carry with it the indication which they refer to.  Indeed, Mr O’Dempsey would submit that the earlier correspondence showed a continuing reluctance on the part of the Appellant only to deal with the matters in the way that they were then being dealt with by the Respondent, and could not be relied upon to found the conclusion that the majority came to.  To that extent he managed to persuade the minority member, but not the majority of the Tribunal.  He submits that there is an inconsistency between the conclusion reached by the Tribunal and that set out in paragraph 145 of their original decision, which read as follows:
“Although the Respondent stated that she could raise ‘relevant matters in connection with the disciplinary complaint’, it did not make it clear how far it would allow the Applicant to raise the harassment allegations, but certainly the Applicant understood that it would be confined only to matters by way of mitigation or by way of an explanation of Mr Hardwick’s motives.  It would not allow a wide-ranging enquiry into the Applicant’s harassment complaint.”
18
It is quite plain that this is simply a re-run of Mr O’Dempsey’s closing speech before the Tribunal and that, contrary to his submission, it is an argument based on disagreements of fact, which, of course, include interpretations of and inferences to be drawn from correspondence, and not one of law, and this Tribunal cannot get involved in that kind of contention.  When asked what point of law was involved, he said that the alleged inconsistency was a point of law.  He did not, even then, submit that it was perverse of the majority of the Tribunal to have reached the conclusion it did, but had he made that submission it would have been unarguable, and the second of Mr O’Dempsey’s challenges to the majority decision must fail, as a matter of law.  
19
Mr O’Dempsey accepts that the minority view, limited as it was to a different interpretation of the facts, in support of what was plainly his primary submission of fact below, namely that the Appellant would have attended the disciplinary hearing, is of no help to him in relation to what has become, before us, his primary submission.  His primary submission is that there was an incomplete consideration by the Tribunal, second time round, of all the circumstances.  He refers to the words of section 6(4) including the words “the extent to which taking the step would prevent the effect in question” and submits that the Tribunal should have started again, against a much wider consideration than they gave, even considering the narrow question that was left to them by the Tribunal.  He submits that other questions could, or should have been asked, or at any rate, considered by them and in his skeleton before us, in paragraph 15, he said this:
“On remission the tribunal should have considered whether, in the context of these adjustments which it held were possible adjustments for the Respondent to have made, the adjustment of combining the hearings would have had the effect of removing the identified substantial disadvantage.  In the context of these proceedings, to fail to consider that context was an error of law in that the statutory question posed by section 6(4)(a) was not answered.”
20
We are entirely satisfied that that argument is unfounded.  If there had been a complete re-hearing of all questions under section of the Act, which indeed is not a course that was supported by him before Judge Clark, that might have been the case, but as we have earlier indicated, the only question that was sent back was as to the proper application of section 6(4)(a) to the only adjustment, which had been found to be one which the employer was otherwise in breach of duty for not having effected, as Mr O’Dempsey has accepted.  
21
The original Tribunal made no finding that there was breach of duty in respect of any other adjustment.  The only adjustment that was identified by the original Tribunal was the failure of the Respondent to have the disciplinary and harassment proceedings heard together and it was that adjustment on which he won; it was only in respect of that adjustment that the Respondent brought its appeal that there ought to have been an additional consideration under section 6(4)(a), and that adjustment which was sent back to the original Tribunal to apply section 6(4)(a).  
22
There was no appeal by the Appellant, against the original failure to find the Respondent in breach of duty in respect of any other adjustment, and, notwithstanding the words that he used in the passage of the skeleton from which we have quoted, he sought to submit before us today that he was not really suggesting other adjustments, so much as other features or matters.  For example, he submitted before us that what could have been done would have been for the combination of the grievance and harassment proceedings to have been dealt with in such a way that the Appellant need not have attended all or some part of the hearing, that it could have been held on paper.  That, in our judgment, would plainly have been an additional adjustment, not ever concluded to be one which the employer should have made, and not open to be re-concluded upon by the Tribunal second time round.  The simple submission that Mr O’Dempsey was really making in our judgment was, “Well if only this adjustment had occurred, then it would not have prevented the effect but, if this adjustment coupled with other adjustments had occurred, then it might have prevented the effect, and that is something which the Tribunal erred in law in not considering on the second occasion”.  We conclude that that argument is fatally flawed.  In those circumstances, we dismiss the Applicant’s appeal.

23
We turn to the appeal of Ms Gill, on behalf of the Respondent.  We have referred to what happened, by way of remission to the original Tribunal in Judge Clark’s decision, and it appeared that that is exactly what was being considered by the Tribunal second time round, from the way in which they begin to approach what they called “Question 3”, at paragraphs 21 and following in their decision.  They refer to Jones and to Lady Justice Arden’s judgment in Jones, and they refer to Mr O’Dempsey’s submissions that “material” denotes the quality of the connection which must exist between, on the one hand, the employer’s reason for discrimination and, on the other hand, the circumstances of the particular case.  The circumstances of the case may include those of both the employer and employee:  paragraph 39 of their decision.  They recite the case put before them by Ms Gill, by reference to primarily the witness statement of Mr Gallagher and, in paragraph 36 of the decision, a significant part of Mr Gallagher’s evidence is recited by the Tribunal (and I repeat it here):
“I made it clear in this letter that from the company’s point of view it was imperative that a resolution of the situation occurred, since her absence was causing operational difficulties.  The operational difficulties I refer to were that Ms Filmer’s territory had to be covered by a temporary assignment.  It was therefore difficult to build up long-term customer relations.  The role was basically being performed on a week to week basis and given that the business relies upon sales to optical outlets who then recommend our products to customers, it is important that relationships are built up and maintained.  Mr Filmer had no contact with her customers for almost a year and it was proving very difficult for the temporary assignee to forge any useful links.”
I pause there to interpose that Ms Gill, in her submissions before us, has called that part 1 of the operational difficulties.
In addition, as this was a temporary cover it was also very uncertain.  Natalie O’Farrell had been asked to cover Karen’s role in July 1998 and had been moved from another role within Vistakon to do this.  Natalie was feeling insecure about her future, and by covering the temporary assignment she was missing out on full-time posts elsewhere within Johnson & Johnson Medical Ltd.”
24
I shall adopt Ms Gill’s description of that as part 2 of the operational difficulties.  At paragraph 37 of the decision, the Tribunal point out that this part of Mr Gallagher’s evidence was not challenged in cross-examination.  Mr Gallagher said, at the first paragraph of his witness statement, as follows:
“I did however have first hand knowledge of the problems her absence was causing in her territory which was being covered by a temporary appointment.  Because of course we did not know when, if ever, Ms Filmer would return to work, this created unacceptable uncertainty both for the temporary appointee and the customers in that territory.”
25
After reciting the submissions, the Tribunal set out their conclusions, in paragraph 45 onwards.  They recite the letter sent to the Appellant, shortly before her dismissal dated 4 March 1999, which included the words, as did the subsequent dismissal letter of 12 March 1999 itself, that “her absence causes significant operational difficulties to the company and it is not practicable for the situation to continue indefinitely”.  At paragraph 47 the Tribunal said:
“We note that, although operational difficulties are mentioned in both these letters, the reference to operational difficulties is brief in the extreme compared with the other matters raised in those two letters, which relate in the main to the Applicant’s continuing illness.”
At paragraphs 48 to 51the Tribunal recites:

“48
We also find the answers given to the Disability Questionnaire revealing in that, although they do refer to ‘operational difficulties’, they make no mention of a replacement for the Applicant.

49
We therefore conclude from the two letters and from the answers to the Questionnaire that the impact on other members of the staff [which, adopting the skills nomenclature, would be part 2 of the operational difficulties] was not seen as an operational difficulty either at the time of the dismissal or when the Questionnaire replies were formulated at a later stage.
50
It is only when Mr Gallagher gave his evidence over a year after the dismissal that Mr Gallagher elaborated on those difficulties and indicated that there was an impact on other staff.

51
We remind ourselves that we must not substitute our view for that of the Respondent, but we are able to examine whether the reason now put forward by Mr Gallagher for the dismissal, namely ‘operational difficulties’, and in particular the problem of a temporary assignee to forge any useful links with customers, was in his mind at the time of the dismissal.”
26
We then come to the central paragraph 52 of the Tribunal decision.  We remind ourselves, having quoted Judge Clark’s judgment, that there is no doubt at all that the basis upon which this was sent back to the Employment Tribunal was that there had been a dismissal on grounds of ill-health.  This much is recited in paragraph 22 of the Employment Tribunal’s own decision:

“The Tribunal found, and it was accepted by the Respondent, that in dismissing the Applicant on grounds of ill-health it had discriminated against her under Section 5(1)(a), subject to the defence of justification.”
27
What the Tribunal were therefore doing was, on the basis that the dismissal had been on grounds of ill-health, investigating whether the evidence showed that the reason for the dismissal, namely ill-health, was both material to the circumstances of the particular case and substantial.  That is what in fact had been the subject of the whole of the second hearing before the Tribunal, apart from the adjustment case, and the case for the Respondent had been that the ill-health dismissal had resulted from the operational difficulties.  At paragraph 38 of the decision, the Tribunal says as follows:
“In her submissions to us, Ms Gill, on behalf of the Respondent, pointed out that Mr Gallagher had given evidence, which was not challenged in cross-examination, as to the operational difficulties caused by the Applicant’s long-term sickness, which meant they could not permanently replace her.”
28
In order to establish that, and the onus was on the Respondent, they therefore had to persuade the Tribunal that those operational difficulties were substantial and material, and did lead to the dismissal for ill-health.  If, in fact, the Tribunal were considering that question, then they also had to address the question raised by Jones, of which there are two material parts of the judgment to which we have been referred.  One of them was in the judgment of Pill LJ, which was referring to the existence of a risk assessment in that particular case, but which plainly would, at any rate arguably, apply in exactly the same way to the existence of, at any rate an employer’s view, unchallenged in this particular case, as to the existence of operational difficulties, and Pill LJ said this at paragraph 25:
“Where a properly conducted risk assessment provides a reason which is on its face both material and substantial and is not irrational, the Tribunal cannot substitute its own appraisal.”
The Tribunal recited (at paragraph 31) Arden LJ, who said this at paragraph 39:

“The word ‘substantial’ does not mean that the employer must necessarily have reached the best conclusion that could be reached in the light of all known medical science.  Employers are not obliged to search for the Holy Grail.  It is sufficient if their conclusion is one which, on a critical examination, is found to have substance.”
29
The Tribunal was therefore going to have to conclude, in order to find for the Applicant, that they were not satisfied that the operational difficulties had any substance, or played a material part in the dismissal of the Appellant, always subject to the onus being on the Respondent.  This is what was said in paragraph 52:
“Although some operational difficulties may well have been in his mind, we are not satisfied that they were the only or main reasons.  It is quite clear from his evidence, from the letter of dismissal itself and from the answer to question 28 on page 52, that the main reason for the dismissal was the Applicant’s ill-health and not the operational difficulties.  We therefore conclude that the reason put forward by Mr Gallagher, namely operational difficulties, was not the true reason for the dismissal and that, therefore, the Respondent has not demonstrated that the reason for the dismissal was either material or substantial within the meaning of Section 5(3).  Also if the Applicant’s ill-health is the principal reason for the dismissal, we have heard no evidence from the Respondent and no submission which suggests that such a reason was either material or substantial within the meaning of Section 5(3).”
30
Ms Gill mounts a substantial challenge to that paragraph:

(1) The Tribunal begins by finding, on the balance of probabilities, that some operational difficulties were in the mind of Mr Gallagher and, she submits, looking at the sceptical approach of the Tribunal towards the ‘part 2’ problems, that is, those which were apparently not mentioned earlier in Mr Gallagher’s evidence, namely the insecurity of Natalie, that they must have been the ‘part 1’ operational difficulties.  But there is thus plainly a finding that the ‘part 1’ problems were in the minds of the employer.
(2) The conclusion that is reached that the main reason for dismissal was the Applicant’s ill-health is not a conclusion which was ever in any doubt, because that was always, at any rate since the remission by Judge Clark, the conceded basis for the dismissal, and was not the subject-matter of the investigation taking place before the Tribunal in November 2001; it was a given.  The issue was whether the operational difficulties were material and substantial, such as to form the circumstances of the dismissal or whether it was rather the ill-health itself which was the reason for the dismissal, namely, in what Mr O’Dempsey has called “generic terms” simply the fact that the employer had an ill and, therefore, a non-productive employee on their hands.  
(3) The Tribunal reaches the conclusion that the main reason was the Applicant’s ill-health, and not the operational difficulties, not by saying that those operational difficulties did not exist, because as is clear, they had found that they did exist, and indeed not carrying out a relevant exercise, because at this stage the Tribunal was not into questions of main or principal reasons for dismissals, for the reasons we have indicated.  But it certainly does not follow, as a result, that the reason put forward by Mr Gallagher, namely operational difficulties, was not the true reason for the dismissal, and we do not understand what is meant by “the Respondent has not demonstrated that the reason for the dismissal was either material or substantial within the meaning of section 5(3)”.  We find that sentence difficult to understand.
(4) This leads on then to the somewhat strange statement by the Tribunal that, if the Applicant’s ill-health is the principal reason for the dismissal, the Tribunal had heard no evidence from the Respondent, and no submission, which suggested that such a reason was either material or substantial; when in fact of course, they had been hearing, and had not apparently rejected, evidence about the operational difficulties, and it had never been suggested that the ill-health alone was the reason for dismissal, in the sense that it was always submitted (and this is the issue which they were deciding) that the ill-health was to be seen, from the Respondent’s point of view, in the context of the operational difficulties.
31
Whatever the reason for the apparent muddle into which this decision got itself in paragraph 52, we are unable to find a way of interpreting it, so as to be sure that the Respondent did fail to satisfy the relevant areas in the view of the Tribunal.  It is plain that the Tribunal were not impressed by the ‘part 2’ problems.  It is equally plain that they found that the ‘part 1’ problems did exist, and, indeed, they could hardly do other, given that they had been referred to in the relevant correspondence and in the disability questionnaire and it is, indeed, not surprising that the absence of an employee, responsible for relationships with customers, for a year would cause operational difficulties.
32
Mr O’Dempsey has invited us to say that we should assume that what the Tribunal was doing is concluding that the operational difficulties, of which the employer was complaining, were exaggerated and did not, in the circumstances, amount to substantial or material in their impact on the dismissal.  Even if we could read the decision in that way, it would not be enough, because we then have to introduce the impact of Jones.  The Tribunal would need to have found, in order for Mr O’Dempsey’s logic to prevail, not simply that the operational difficulties, albeit in the mind to an extent of the Respondent, were not in the view of the Tribunal sufficiently substantial or material, but further that dismissal was in effect not within the range of responses open to a reasonable decision-maker, and here I quote from paragraph 26 of Pill LJ’s judgment, where he refers to “an irrational decision being beyond the range of responses open to a reasonable decision-maker”.  We are unable to draw that conclusion from the paragraph of the decision which we have quoted, and therefore are unable to re-write paragraph 52, as Mr O’Dempsey would have us do.  
33
This is a very sorry situation, because we would like to have been able to say that we could be clear as to what the result would be on a remission.  Mr O’Dempsey submits that, notwithstanding that the evidence of Mr Gallagher was unchallenged, there was such degree of scepticism in the minds of this Tribunal that it is unlikely that they would have reached a conclusion that the circumstances were sufficient within section 5(3).
34
Ms Gill submits that once the evidence of Mr O’Dempsey was unchallenged, once it is clear that the Tribunal itself concludes that at least the ‘part 1’ operational difficulties weighed in the mind of the dismisser at the time of the dismissal, no other conclusion could be reached than that the employer has satisfied the onus of showing that in relation to an employee, who had been away from work for a year, with the inevitable difficulties thus caused, dismissal was justified, once that employee remained in ill-health after that length of time.
35
We cannot feel that we are able to resolve that matter, and we must consequently, with great reluctance, if and unless the matter can be resolved by agreement in the meanwhile, despatch the Respondent’s appeal back for a further re-hearing on the issue of section 5(1) and section 5(3), but we have no hesitation in saying that this time it must be in front of a different Tribunal.
36
So we allow the Respondent’s appeal and remit the issue as to whether the dismissal, admittedly on grounds of ill-health, admittedly discriminating but for justification, was justified within section 5(3) of the Act.
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