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LORD JOHNSTON:

1. This appeal is taken by the employer against a decision of the Employment Tribunal that it had jurisdiction to entertain the application by the respondent, in respect of allegations of unfair dismissal, notwithstanding that it was lodged with the Tribunal outwith the three-month time limit which is applied to the case.

2. The Tribunal determined, and this was not challenged, that the effective date of termination was 29 May 2000 which, accordingly, was the starting date for the three-month period.  The application was not in fact lodged with the Tribunal until 14 September of that year.

3. The background to the matter is immaterial to the present issue which was determined by the Tribunal as follows:-

“While Mr Birch did have the benefit of representation at the meetings on 29th May and 22nd June 2000, he completed the tribunal application on his own and although he was aware of the three months time limit he was under the misapprehension that the three months ran from 22nd June 2000 rather than from 29th May 2000.  When asked why he had not lodged the application earlier he said that he “had a lot on his mind at the time”:  he was extremely concerned about his livelihood and he was actively looking for alternative employment.  Moreover, we heard that he had been signed off work with anxiety and depression from February to October 2000 and while he had been able to attend the two meetings, we considered this was a factor which properly, we should also have regard to.  He also said that he had obtained the tribunal application form from the Job Centre and that it had been an employee there who had advised him to consider making such an application.

We were satisfied that Mr Birch did not have the benefit of legal advice when he prepared the application and we were of the view that in all the circumstances his misunderstanding was understandable.  We decided, therefore, in all the circumstances, that Mr Birch did indeed have an excuse for not submitting his application timeously and that it had not been reasonably practicable for him to do so.  We were also satisfied that the application was presented within such period as was reasonable.  Accordingly, the Tribunal does have jurisdiction to entertain his application which should now proceed to a full hearing on the merits.”

4. It will therefore be seen that the Tribunal determined the matter, firstly, against the background of a mistaken belief on the part of the respondent that the effective termination date was the date of his failed appeal, namely, 22 June 2000, which misapprehension we were informed, and this was not disputed, had been caused by advice given to him by his trade union adviser who was helping him at the time of the dismissal.

5. Secondly, the Tribunal appeared to have decided the matter on the basis of capability, in the sense that it was not reasonably practicable for the respondent to have lodged the appeal within the relevant period because of illness.

6. The Tribunal avers that they were referred to the case of Palmer and Saunders v Southend-on-Sea Borough Council [1984] IRLR 119 and the various cases discussed in that case.  However, the basis of the decision of that case does not appear to feature in their actual decision.

7. While we recognise that the determinations of issues of reasonable practicability in terms of the statute are essentially questions of fact, this Tribunal is empowered to review the matter if the factual base for an Employment Tribunal’s decision is either erroneous, inadequate or based on a misapprehension of the law.

8. In the present case, the ratio of Palmer clearly indicates that, where there is a mistaken belief as to the existence of a time or a date from which a claim should run, arising from advice, that is not to be deemed relevant to the question of reasonable practicability.  Thus the Tribunal have not properly construed Palmer in the context and the facts of this case and their decision is flawed.

9. In any event, by using the word “understandable”, they have not applied their minds properly to the question of reasonable practicability.  This is important in this case because although it is stated in evidence that the respondent suffered from mental illness of various types from February to October 2000, this did not precluded him from lodging the application with the Tribunal within that time frame.  To suggest therefore that it was not reasonably practicable for him to have lodged it earlier and within the time limit, is perverse upon the evidence.

10. For these simple reasons we consider that this decision cannot stand.  We also consider, having regard to the fact that the evidence points inevitably upon the law to only one conclusion, namely, that the respondent has not demonstrated that it was not reasonably practicable for him to have lodged the application earlier, we are able to substitute a decision of our own.

11. In these circumstances upon the evidence and following Palmer, we hold that the applicant has not demonstrated that it was not reasonably practicable for him to bring the application within the relevant three-month period.  Accordingly, this appeal will be allowed and the application dismissed.
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