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1.
This is an Appeal by Mr S J Lutak from a decision of the Employment Tribunal at Nottingham on 6 November 2000, the Extended Reasons being sent to the parties on 10 November 2000.  The circumstances giving rise to this dispute can be shortly stated.

2.
Mr Lutak had originally been employed by Exel/BRS Ltd.  His contract of employment was contained in what is known as the Red Book.  The Red Book together with custom and practice entitled Mr Lutak, if his employer chose to transfer him from a particular job to another one, to continue on his existing terms and conditions even if the new post would normally attract different or less favourable terms and conditions.

3.
He was employed by Exel/BRS to perform a contract with Boots.  Boots would not allow persons driving their goods to stop on the journey.  This is something that Mr Lutak was unable to do because about 10 years ago, he had developed severe haemorrhoids and he needed to stop on long journeys.  Boots, as we have mentioned, had an absolute requirement that drivers should drive non stop for security reasons; not only for fear of theft but for fear of attack by animal rights activists.  It would seem that Mr Lutak’s condition and his inability to comply with Boots conditions were known to his former employers at junior management level and he was effectively told to keep his head down because if senior management discovered that he was stopping on the journeys he might well be dismissed.

4.
The time came when Exel/BRS lost the Boots contract which was won by the Respondent William West & Sons (Ilkeston) and the employees who had worked on that contract were in the main transferred to William West & Son.  As a result their terms and conditions, because of the transfer of undertaking, remained those of the Red Book.  The Respondent discovered within a relatively short time of the transfer, by examining the tachographs of Mr Lutak’s lorries, that he was breaking his journeys.  The managing director of the Respondent became involved and asked Boots if they would permit Mr Lutak to continue to break his journey; Boots was not prepared to agree.

5.
There was a conflict of evidence between Mr Lutak and the Respondent’s witnesses but the Tribunal found (and we now look at paragraph 6 of the Extended Reasons) that having discovered what Mr Lutak was doing they could without any serious criticism have dismissed him there and then.  However, they chose to try and assist him and found him alternative work.  They offered a job as a shunter which Mr Lutak accepted, but he was offered the job as a shunter on terms different to those set out in the Red Book and which had previously been red circled.  He was offered the job on the general terms and conditions of the Respondent which are different and in some cases less favourable to Mr Lutak than his pre existing terms.

6.
The Tribunal concluded and we now read from paragraph 7:

“Mr Lutak, clearly seeing the writing on the wall because of Boots’ refusal to entertain him on their contract, knew that the only way he could remain in employment with the Respondent was to accept the offer, not of changed terms and conditions, but of wholly new employment as a shunter.  The Respondent was prepared to offer the new job only on the terms and conditions enjoyed by their existing shunters.  Mr Lutak accepted that.”

7.
Mr Lutak complained that the offer of the job as a shunter on different terms and less favourable terms to those he had previously enjoyed was transfer related.  He brought his case before an Employment Tribunal in February 1998 and the Employment Tribunal concluded on that occasion that the reason for the change in terms was indeed transfer related.  The Respondent appealed to this Employment Appeal Tribunal.  It is unnecessary for us to explain in any detail the reasons for the decision but the Employment Appeal Tribunal came to the conclusion that the Employment Tribunal had not correctly applied the law and remitted the matter back to the Employment Tribunal for rehearing.  

8.
On the hearing, (that is the second hearing) before the Employment Tribunal, as we have just recorded, the Tribunal found that the transfer to the job as a shunter was not transfer related neither was the change in conditions.  Mr Booth submitted to us on the basis of the facts as found by the Employment Tribunal that it is clear that Mr Lutak’s original contract was not specific to the Boots’ contract but was on BRS’ general terms and conditions and that he had the benefit of the term that if transferred or re-deployed his existing conditions would be red circled.  Those terms and conditions remained in effect when his employment was transferred to the Respondent.  It was after the transfer that the Respondent discovered his haemorrhoid problem and having failed to persuade Boots to permit him to stop on route they chose to put him on other duties.  The transfer from the Boots’s contract to the contract as a shunter was clearly not transfer related.  That, Mr Booth submitted, was not the question that the Tribunal needed to consider.  The Employment Tribunal should have asked itself why his terms and conditions changed on that occasion.  Mr Booth submitted that in paragraph 6 of its Reasons, the Employment Tribunal appeared to say that the reasons for the change in terms was the change in duties and that as the change in duties was not transfer related, neither was the change in terms.

9.
The crucial finding, Mr Booth submitted was that the Respondent was only prepared to offer Mr Lutak a job as a shunter on its own terms.  The Employment Tribunal said that was not transfer related but they gave no explanation at all as to the reason for the change in terms.  This was something which was essential to its decision and something that should have been explained to the parties.  All the more so, submits Mr Booth, because Mr Lutak had a contractual right to have his terms red circled if re deployed.  There is a further point to which we shall come on to shortly dealing with the question of bias.

10.
Mr Sendall submitted that the Employment Tribunal needed to ask itself the reasons for the change in terms and in fact it did so and he drew attention to what the Employment Tribunal had said in paragraphs 4 and 7; that in effect Mr Lutak would only be offered the job as a shunter if he accepted new terms.

10.
The Employment Tribunal went on to find, submitted Mr Sendall, that when Mr Lutak was told he could have the new job but only on the Respondent’s terms or be dismissed, the change in terms was not transfer related at all because no one had the question of transfer in mind.  In effect this was a wholly new employment and in those circumstances the reason for the change in the terms and conditions was irrelevant.  Mr Sendall pointed out that in his evidence  - see page 19 of our bundle, Mr Lutak accepted that he would have been dismissed had he not accepted wholly new employment on the Respondent’s terms and that he did so to avoid losing his job altogether.  Mr Sendall submitted that Mr Lutak accepted the new terms in circumstances where he had no right to be shifted to job as a shunter.  Mr Sendall further submitted that even were it a breach of contract on the part of the Respondent to change the terms of employment that would not necessarily be transfer related.  Mr Sendall also submitted to us that it was unnecessary for the Employment Tribunal to determine why the new terms were insisted upon.

11.
In reply, Mr Booth submitted that Mr Lutak had rights set out in his contract of employment.  It is true that he could have been dismissed, and had he been dismissed his only remedies would have been for wrongful or unfair dismissal.  Had he in fact been dismissed and then offered new employment there would have been no scope for argument as to the reason for the imposition of new terms.  But, Mr Booth points out Mr Lutak was not dismissed.  He therefore, prima facie, remained employed on his original terms as set out in the Red Book with a right to re deployment on existing terms if the Respondent chose to re deploy him.  The Respondent could have re deployed him for a disciplinary reason under the terms of the Red Book and varied his terms and conditions.  That, Mr Booth submitted did not happen and he repeated his submission that the Employment Tribunal should have explained why the Respondent was re deployed on new terms rather than existing terms.  We note that the parties have been unable to agree as to the evidence that was before the Tribunal as to the basis for the change of terms that were in effect imposed upon Mr Lutak.

12.
Having given this matter careful consideration we have to say that we prefer the submissions of Mr Booth.  In our opinion the Respondent could possibly, (we make no finding about this,) have dismissed Mr Lutak and they could have re employed him on different terms.  However, this did not happen.  Mr Lutak was not dismissed and he was not re employed.  As Mr Lutak was not dismissed in our opinion it was necessary for the Employment Tribunal to ask itself the question why the terms and conditions of his employment were changed because, prima facie, the reason might have been transfer related.  In our opinion, it was not sufficient for the Employment Tribunal simply to say that the reason was not transfer related.  In our opinion the Employment Tribunal could not simply say that because the decision to re deploy Mr Lutak was not transfer related that the change in terms and conditions was not transfer related.  The one does not follow from the other.  Equally it is not sufficient for the Tribunal to say that the employer could have dismissed Mr Lutak for reasons that were not transfer related, and, therefore, a change in conditions and terms was not transfer related.  It does not follow in our opinion that because the reason for re deployment was not transfer related and because there could have been a dismissal that was not transfer related, that the change in terms were not transfer related.  This was a matter that should have been addressed by the Employment Tribunal and was not.  It seems to us, in the light of the disagreement between the parties as to the effect of the evidence that was before the Employment Tribunal that we should remit this matter to the Employment Tribunal.

13.
We now turn to deal with the other matter raised by Mr Booth.  At the end of the case for the Applicant it would seem that the chairman of the Tribunal Mr J K McMillan turned to his members and then said to Mr Calladine, solicitor who represented the Respondent:

“If it will assist you Mr Calladine the reason for the change was clearly not the transfer.  It was clearly unconnected with it.”

This is a note made by Mr Booth at the time and Mr Sendall accepts the accuracy of that note.  We have no doubt whatever that Mr McMillan intended to be helpful to the parties having heard the evidence for Mr Lutak and wished to direct attention to matters which the Tribunal considered were still in issue.  However, in our opinion an impartial onlooker might have concluded that in saying what he did, the Chairman had unfortunately, and in our opinion, wholly inadvertently, given the impression that he had already made up his mind about a matter that required to be considered without having heard all the evidence.  In those circumstance it seems to us that Mr Booth’s case in this regard is made out and in those circumstances we would remit the matter to a differently constituted Tribunal for decision.
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