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LORD JOHNSTON:

1.
This case which involves various claims by a former employee of the respondents, has had a fairly protracted history.  There were two hearings separated by approximately a month before the Employment Tribunal on the question of liability which resulted in a finding in favour of the appellant employee that she was unfairly dismissed by the respondents.  Her claim in respect of disability discrimination was dismissed.  Thereafter there was a hearing before the same Tribunal on a question of remedy which resulted in the appellant employee being awarded a monetary award in the sum of £4,830.48.
2.
It is against this latter finding that the appellant now appeals, claiming that the Tribunal had misdirected themselves on three particular respects, the most fundamental being on their assessment against a background of dismissal based on procedural unfairness as to whether a properly conducted procedure would have made any difference to the ultimate result, namely, that the appellant lost her job.  This is the exercise focussed by this Tribunal in the now well-known case of Fisher v California Cake & Cookie Ltd [1997] IRLR 213.

3.
The background to the matter is that the appellant was employed by the respondents as a nurse but by the time of her dismissal she had been ill for some considerable time with an illness which was said to be stress related and related to the workplace, but, nowhere upon the evidence, and this is important, do the Tribunal conclude that the employer had caused this illness by their conduct beyond merely employing the appellant.  Putting it broadly, the overall finding of the Tribunal in both hearings, as we read them, points to the fact that the illnesses or illness suffered by the appellant was work related but not employer caused in the sense of any deliberate act or omission on their part.  Indeed, a fair reading of the findings of the Tribunal would suggest that the employer, for some time, had done their best to accommodate the medical problems from which this appellant was suffering.
4.
Against that background, we do not require to rehearse the findings of the Tribunal in respect of either hearing, although reference will be made to them.
5.
Mr Lefevre, appearing for the appellant, had three separable propositions in ascending order of importance.

6.
Firstly, he pointed to the very last paragraph of the second decision, where paraphrasing, the Tribunal concluded that some deduction should be made from the award it was otherwise going to make by reason of the failure on the part of the appellant to follow through the employers’ appeal process in relation to the dismissal procedure.  The Tribunal conclude that, in their opinion, if she had ultimately embarked upon an exercise, even if it would have been unsuccessful, it would have had some effect on ameliorating her distress and restoring her self esteem.

7.
We can deal with this matter very shortly since we are unable to follow the reasoning in this respect.  It does not seem to us to be self-evident that an appeal which is bound to fail in the opinion of the Tribunal, nevertheless should have been undertaken.  So far, it seems to us, from improving a stress related medical condition, the failure of such an appeal which might have in the process raised expectations, could have had an even more devastating effect on the health of the employee.  In any event, we are unable to find any basis upon which such a deduction should be made in this context.  The deduction therefore of £239.57 we consider should not have been made and it will be restored.
8.
The second position taken up by Mr Lefevre related to consideration of the case of Edwards v Governors of Hanson School [2001] IRLR 933.
9.
The importance of this case is that it admits, as a matter of general assessment, the proposition that, in considering cases of unfair dismissal relating to defective procedures, it is legitimate to take into account the employee’s history if the matter is medically related and the medical condition has been caused, or at least been contributed to, by the employers’ conduct.

10.
We have no difficulty with this general approach since it seems logical that if the ultimate dismissal is effected procedurally against a background of a medical condition which has been caused or contributed to by the conduct of the employer, compensation should take account of that fact provided it does not transgress the line between compensation for the employee and punishment of the employer.

11.
The problem that we have in this case is that as we already stated, there is no finding that the appellant’s illness was caused or contributed to by the conduct of the employer rather than by the working environment generally to which everybody was subjected.  It is therefore, in our opinion, not appropriate to include in any assessment of compensation for unfair dismissal on procedural grounds any element which reflects the overall medical condition of the employee so long as it had lasted in the currency of the employment.  In any event, where, as here, the Tribunal have concluded that the dismissal was inevitable in any event, whatever happened there is no peg, to put the matter crudely, upon which any enhanced claim for compensation based on a long term illness issue can be attached.  Thus this case is immediately to be distinguished again from Edwards.
12.
We do not therefore accept this proposition.

13.
The third matter raised by Mr Lefevre was of much more substance.  He pointed to the Tribunal’s findings on page 5 of the second decision which were as follows:-
“The reasons for the tribunal’s finding of unfairness were procedural and occurred in the period just before and on the day of her dismissal.  These procedural omissions were the respondents’ failure to consult the applicant, warn her of the possibility of losing her employment, discuss the matter with her, inform themselves of the true medical position, and give her an opportunity to state her case before the decision to dismiss was taken.  Had all these steps been taken, the tribunal had little doubt the applicant would still have been dismissed in any event.  She had been absent for 4 months, but no evidence was produced about the likely further duration of her absence on that occasion.  In what was new evidence at this hearing, the applicant suggested that at the time of the meeting on 4 May, she felt she would be able to go back to work within 2 to 3 weeks of that date.  She did not specify what work she considered she would have been fit for, but if her idea was that she could return to theatres as an E grade, then all the evidence, including her own, was to the contrary.  Had the respondents taken the necessary steps to obtain a medical report on her condition, discuss it with her, hold a meeting at which she could have been represented and put her case, we agreed with Mr Christine’s estimate that such a process would have been unlikely to last longer than the end of August 2000.  The evidence to the tribunal was that no further vacancies in the desired areas became available during that period.  Accordingly, we concluded that the compensatory award which it was just and equitable to make was for a period of 17 weeks from 5 May 2000.  The applicant was signed off work at the date of dismissal.  Her entitlement to full sick pay fell to half pay from 15 June (6 weeks).  At  her rate of take home pay of £239.57 (£1,038.13 x 12/52) she was entitled to £1,437.41 for the 6 weeks to 15 June, plus 11 weeks @ £119.79, amounting to £1,317.64, giving a total of £2,755.05.”
14.
The nub of Mr Lefevre’s argument was that against the background of the Tribunal holding, as an integral part of their decision, in respect of procedural unfairness, the failure on the part of the employer to obtain a medical report at the time of the dismissal hearing which is categorised as a necessary step, could not logically sit with their ultimate decision that dismissal was inevitable.  He recognised the Tribunal’s award reflected a period of time that it might have taken to obtain that medical report he said thereafter to assume categorically that dismissal was inevitable was a speculation at best and an aberration at worst.  That being so, he said the matter would have to be reassessed against the background of no medical report having been obtained. He did refer us to the medical evidence that was before the Tribunal at the second hearing to show what might have been the position if a medical report had been obtained by the employer at the material time.

15.
Looked at intrinsically, we understand the force of this submission if all other matters were equal, but we consider that they are not.  As Mr Christine, appearing for the respondents, pointed out, it is important to recognise that the Tribunal hold that the appellant did not specify what work she considered she was fit for and go on to conclude that if her idea was that she could return to theatres, the medical evidence was to the contrary.

16.
On page 4 of the decision the Tribunal heard medical evidence that alternative employment might be suitable medically but against that background they go on to conclude as follows:-

“It was therefore clear that the applicant was unfit for the work she had been doing.  Unless acceptable and suitable alternative employment could be found for her, the options for which were severely limited, the only outcome was termination of her employment.  Two suitable areas (Ward 1 and the out-patients department) were identified as suitable, but neither had vacancies.  The only available vacancies were for a part-time E grade nurse in high dependency unit and a full time D grade nurse in theatres, both of which were unsuitable.  It was against that scenario that the respondents decided to dismiss the applicant.”
17.
It is therefore apparent to us that the Tribunal had evidence before them to the effect that whatever had been the contents of the medical report that they categorised as necessary, assuming at the highest for the appellant that it would have rendered her suitable for alternative employment such was, as a matter of fact, not available and would not have become available.  In our opinion, in conducting the California Cookie exercise, the Tribunal in question was more than entitled to take into account events subsequent to the dismissal by way of example, the most obvious being in a redundancy situation where between the dismissal and the date of the hearing the factory in question closes.  That situation is analogous to that of the present case inasmuch that the Tribunal conclude upon the evidence, in effect, any alternative employment that might have been suitable for the employee was not available.

18.
In these circumstances we consider that Mr Lefevre’s submission fails because it does not go far enough in taking the overview of the ultimate question of what would have been the consequence of a fair procedure.  The Tribunal, in our opinion, have done that and, accordingly, reached a conclusion that they were entitled to reach upon the evidence.

19.
In these circumstances this appeal will be allowed to the limited extent of adding the sum of £239.57 to the monetary award, beyond that, the appeal will be refused.
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