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MR JUSTICE MORISON (PRESIDENT):    

This is an appeal against the unanimous decision of an Employment Tribunal held at Dundee which upheld Mr Edgley’s complaint that he had been unfairly dismissed by his employers, Angus Council and ordered his reinstatement on terms specified in their decision. 

1. The facts relevant to this appeal we take from the Employment Tribunal’s decision.  At the time of his dismissal the applicant had been employed for over 28 years with the Council and its predecessors.  His position latterly was that of quality co-ordinator.  He had been the subject of a number of disciplinary measures on a number of occasions from and after 1989.  In 1991 he was accused of being absent from work without authorisation for a stipulated period during which he was in a pub.  At the disciplinary hearing on 7 May 1991 the applicant was asked whether he had an alcohol related problem for which the Authority could offer assistance at that time but the applicant said that he did not.  The applicant was issued with a final written warning in accordance with the Council’s agreed disciplinary procedure.  That warning indicated that any further commission of a similar act or of a subsequent but different offence might lead to his dismissal from the services of the Council.

2. In July 1995 a further disciplinary hearing was convened to consider allegations that he had falsified his travel and subsistence claim forms for the months of February, March and April 1995 in relation to certain specific dates.  Following that hearing the Council concluded that the applicant had claimed and was reimbursed mileage which on his own admission he did not undertake and to which, as he accepted, he was not entitled.  The letter which was sent to him following the hearing was headed “Final Written Warning” and it contained this paragraph:-

“As you were advised orally on 6 July I believe, given the above and your previous disciplinary record, that I have valid grounds for dismissing you, and indeed would be justified in dismissing you from the services of the Council.  However, after careful consideration I have decided, as an alternative to dismissal, to issue you with this final written warning.  Normally such a warning would be disregarded for disciplinary purposes after a period of 24 months, however, I have decided that this particular warning will remain “live” for the remainder of your service with this Council and with any successor authority subsequent to 31 March 1996.  To avoid any doubts in your mind this means that if any further allegation of a disciplinary nature is brought against you and found to be substantiated you will be dismissed.”

In addition the applicant was required to repay the travel expenses erroneously claimed by him.

3.
There was a further disciplinary hearing held on 9 December 1997 which investigated allegations that the applicant had failed to adhere to mandatory ‘core time’ working arrangements as specified in the Council’s flexible working hours scheme and that he had failed on 21 November 1997 to seek and obtain prior management approval for an alternative working hours arrangement organised by the applicant.  The allegations were found to be substantiated and for the reasons specified in the letter dated 10 December 1997 the decision-maker concluded that it would be appropriate to take the following disciplinary action namely to issue the applicant with a final warning which was to remain ‘live’ for an undetermined period but which would be reviewed on completion of 18 months period normally associated with such a warning.  The decision-maker said:-

“I am taking this action in consideration of the seriousness of this and previous incidents of misconduct.  To avoid any doubts in your mind, any further allegation of any disciplinary nature brought against you and found to be substantiated will result in your dismissal.”

In addition the employers withdrew the applicant’s right to participate in the Council’s flexible working hours scheme.  Thus, on resumption of work, he was required to be in attendance during normal working hours from 8.45am until 5.00pm each working day with one hour allowed for lunch, this hour to be taken between 12.30pm and 13.30pm each day.  The letter concluded:-

“To conclude, I must re-emphasise the seriousness of your current status and fully expect you from now on, to demonstrate an acceptable standard of conduct and behaviour.”

The final disciplinary hearing was held on 4 June 1998.  This hearing had been convened to consider two allegations against the applicant, first that he had failed to adhere to the normal office hours on Monday 25 May 1998 and that on the same day, secondly he had failed to record his absence from the office on the electronic time recording system.  Both allegations were found to be proved on admission by the applicant.  On Monday 25 May the applicant had left his place of work without clocking out and was discovered in the Chequers pub.  The applicant returned to the premises, collected his jacket and then left during his lunch hour.  At the disciplinary hearing on 4 June the applicant produced a letter from his general practitioner in the following terms:-



“TO WHOM IT CONCERNS

I hereby confirm that the above named patient of mine has had an alcohol

problem for a number of years and has requested and received counselling and treatment intermittently over that time.

On soul and conscience.”

The letter was signed by a member of the general practice.  During the disciplinary hearing the Personnel Officer asked the applicant whether the letter had any bearing on “the early disciplinary” and the applicant answered in the negative.  The Director of the applicant’s department observed that alcohol had not appeared to affect the applicant’s work performance.  The meeting was adjourned and the two officers of the Council came back to the room and advised the applicant that the Council were not willing to suspend disciplinary action “As this appears to be a one off occasion and the policy is not designed to deal with one offs.”  

4.
The Tribunal noted that neither of the two Council officers pursued with the applicant his views of the severity of the problem, the nature and frequency of his treatment, nor where it was taking place, nor whether it was current.  They did not examine the applicant’s personal file to ascertain his antecedent history and did not pursue with him an explanation of what had caused him to leave his place of work jacketless in mid-morning for the purposes of consuming alcohol in a public house.  No consideration was given to obtaining further and more detailed medical evidence.

5.
The applicant appealed against the decision to dismiss and an appeal hearing was fixed for 16 September 1998.  That appeal was unsuccessful.  The Tribunal found as a fact that the applicant had received counselling through an organisation in Montrose known as TAPS and during the period between 1987 and 1998 attended a doctor there on a once a month basis or at greater intervals as his condition appeared to improve.  After his dismissal he was put on a more intensive course of treatment with fortnightly meetings and the Tribunal concluded that he had benefited greatly from this additional assistance to the point where the applicant now felt that his drinking was under control.

6. Having recited the submissions made to them the Tribunal set out their conclusions which may be summarised in this way.  Essentially there was no dispute on the facts.  The Tribunal concluded that the history of problems during employment gave at least the hint of alcohol related difficulties.  Their view was that the incident in 1991 showed that alcohol was clearly involved hence the enquiry as to whether the applicant had an alcohol related problem.  The Tribunal observed that it is a feature of an alcohol problem that the victim desires to keep it a secret.  They considered it was not without significance that the applicant’s manager on 25 May 1998 went from the place of work straight to the Chequers pub where the applicant was found drinking a pint of beer despite the fact that there are bars nearer the work-place.  The Tribunal said that it was only after encouragement from them that his evidence would be treated with understanding and that a full admission from him was likely to be more helpful to him than to be held against him, that the applicant was prepared to impart details in relation to his illness and to accept that his earlier disciplinary problems had been alcohol related. The Tribunal concluded that the applicant, on 4 June, when he knew that he was about to be dismissed was faced with an acceptance that his only hope was to disclose his problem to his employers.  The Employment Tribunal referred to a decision of the Employment Appeal Tribunal in Strathclyde Regional Council -v- Syme EAT/233/79 (unreported) which indicated that there may be cases of misconduct or poor performance caused by alcoholism that required the employer to treat it as an illness, and to impose on the employers an obligation to obtain medical advice regarding the alcoholism.  The Tribunal referred to the Council’s policy. 

7. In the light of the Tribunal’s decision and the submissions made to us it would be convenient to refer to the relevant passages of the policy at this time.  The policy is called Policy on Alcohol and Drug Misuse it defines for the purposes of the policy alcohol and drug misuse in this way:- 

“The intermittent or continual use of alcohol and/or drugs which causes detriment to this employee’s health and/or work performance in the areas of efficiency, safety, attendance or behaviour at work or to the employee’s relationship with the Council.”


It is made clear that the policy does not apply to employees who because of excessive indulgence in alcohol on random occasions behaves in a manner contrary to acceptable standards of conduct and safety.  

“Such instances will be dealt with in accordance with the Council’s disciplinary procedures.”


The aims of the policy are described as alerting employees to the risks associated with excessive consumption of alcohol and to encourage those who suspect or acknowledge that they have an alcohol problem to seek help voluntarily at an early stage and finally to offer employees who come to notice through observation or by normal disciplinary procedures as possibly having an alcohol related problem, the opportunity to seek assessment and treatment from appropriate agencies.  Under the heading Procedures it is stated that an employee who suspects or knows that he has an alcohol or drug related problem is encouraged to seek specialist help through a voluntary referral or by consulting their own general practitioner and employees are told that they can approach the Personnel Department to assist them in obtaining specialist assistance.  The Procedures continue:-

“An employee who is identified through observation or by normal disciplinary procedures as misusing alcohol or drugs will be given the opportunity to seek diagnosis and specialist help.  At this stage consultation should take place with a member of the Personnel Department to refer the employee to the appropriate agency.  If referral is accepted, disciplinary action may be suspended pending a satisfactory outcome of assessment and treatment."


It is made plain that an employee who has come to notice through the disciplinary process as possibly having an alcohol problem but who refuses to accept the offer of, or fails to maintain, referral conditions will be subject to the Council’s disciplinary procedure.  It is made plain that referral does not give immunity against disciplinary action for further misconduct and that the progress of the person concerned will be monitored on a routine basis.

8.
The Tribunal dealt with the arguments raised by the employers that the policy did not apply on the facts of this case in this way.  They rejected the thesis that this was a one off act.  They indicated that had there been any perusal of the applicant’s files the employers would have concluded that this was not the first alcohol related incident and that the matter merited further investigation.  In any event they said in view of the contents of the G P’s letter the conclusion that the employers were dealing with a one off incident was little more than perverse.  They rejected the employers’ submission that as the applicant was already receiving treatment it was not reasonable to expect them to apply a policy which would involve them in doing something which was already being done (although apparently without the desired effect).  The Tribunal concluded that the employers’ obligations did not end at that point, they had had the briefest of medical reports handed to them, they did not ask the applicant if he was in current receipt of specialist assistance, they did not ask him where he was receiving his assistance, they did not ask him the nature of his assistance or its frequency.  Although in evidence one of the Personnel Officers was not prepared to accept that he had known of the applicant’s full record the employers would have necessarily acted in a different way, the Tribunal concluded that it was certainly more likely that they would have given consideration to obtaining their own medical report.  The Tribunal noted that it did not occur to either officer that to obtain a detailed medical report was something that should have been done.  Their final conclusion was as follows:-

“A reasonable employer with a policy such as that of the respondents would in our view have sought independent medical assurance as to whether the treatment that was being administered was adequate and likely to be effective in the longer term.  The very fact that the problem was out in the open to the extent of now being known to the employers should have been seen as a step forward.  As it was when the applicant went back to the TAPS clinic (which is indeed one of the units used by the respondents) the Doctor, learning that he had lost his job and seeing his condition, escalated his visits to once per fortnight and, according to the evidence, which we have no reason to disbelieve, this has had a valuable affect on the applicant’s health and drinking habits.  Had (the Council’s officers) encouraged the applicant to explain the circumstances of why he had gone for a drink on Monday 25 May then we see no reason why they would not have got the same explanation as we were able to elicit from the applicant which would have indicated very quickly the severity of the problem identified by the Doctor and the need for a more detailed medical assessment than one rushed out that morning in minimum content by a busy GP.  The ACAS Handbook on “Discipline at Work” advises employers even where they believe that the drinking in question amounts to misconduct to seek medical advice.  Having looked at the whole picture presented by the evidence in this case we found that there was a failure on the part of the employer to research the applicant’s records of sickness and discipline which meant that neither (Council officers) were in full possession of material facts.  Had they done so we believe their attitude might well have been different at the point of the 4 June disciplinary meeting.  That meeting itself was clearly a brief one with the decision being taken quickly after a break for consideration.  We consider that looked at objectively a reasonable employer would have made enquiries of the applicant as to the history of his illness due to alcoholism, the nature, place and frequency of his treatment and would have attempted to find out more about how he came to be in such an extreme condition on 25 May that he was prepared to walk out of his workplace and go to a public house and drink during the morning of a working day.  In these circumstances we believe that there was inadequate investigation.  Further, without such investigation they made a decision not to apply the mandatory policy set down in their procedures for dealing with such problems and failed to offer to the applicant a programme whereby his position could be monitored.  The applicant was looking for such an offer and would have accepted it, and it is in that set of circumstances that the respondents’ procedures allow them to exercise their discretion on the question of suspension of disciplinary procedures.  In our view it would almost always be the case that these procedures would be given a chance and provided that there was compliance by the applicant and reasonable progress made the disciplinary procedures would not be re-invoked.”


In a carefully presented submission, Mr Stephenson on behalf of the appellant Council submitted that the Employment Tribunal had failed properly to identify the reason for the dismissal.  He meant by that not just the label to be applied to the reason but what were the reasons which prompted the employers to take the decision to dismiss.  He referred to Abernethy -v- Mott, Hay & Anderson [1974] IRLR 213 at paragraph 13 where Lord Justice Cairns said:-

“A reason for the dismissal of an employee is a set of facts known to the employer, or it may be of beliefs held by him which cause him to dismiss the employee.”


Mr Stephenson submitted that it was important that the Tribunal should find what the decision-makers knew at the moment of dismissal.  He drew attention to the fact that the Employment Tribunal may have known more than the employers did as a result of their questioning of the applicant.  The knowledge of the decision-makers was of particular importance in this case because the applicant had concealed his drinking problem from his employers until the 4 June.  Thus, he argued that they were entitled to regard the latest incident as a one off affair and that provided a good reason for not invoking the Council’s policy.  The Employment Tribunal made no finding about what the applicant told the decision-makers about his alcohol problem and in particular its relation if any to the offence in question.  It was important for the Tribunal to identify the relationship between the disciplinary offence and the alcohol problem.  If the employers did not make the connection because the employee did not tell them enough information about it then they could not then be criticised for deciding to dismiss without applying the policy.  Effectively, he argued, the Employment Tribunal was postulating a duty on an employer to disbelieve what they were told by the employee and to go further and embark on some kind of investigatory process.  He further submitted that the Employment Tribunal had overstated the mandatory requirements of the policy on alcohol misuse.  The purpose of the policy was to enable the Council to assist employees in seeking professional help for their alcohol problem.  On the information available to the decision-makers, it was manifest that the applicant himself had been seeking the sort of help which the employers would have made available to him but which had simply not worked as evidenced by the applicant’s need for a drink on the day of the offence.

9.
He submitted that the Employment Tribunal had misdirected itself in law in the way they dealt with contributory fault.  The Tribunal declined to deal with contributory fault for two reasons, first because of a decision of the Employment Appeal Tribunal in Maersk Offshore (Singapore) PTE Limited -v- O’Keefe EAT/547/97 and because in any event the Tribunal would not have felt competent to decide how much of his bad record was due to an illness which itself caused an inability to admit to the condition.  Mr Stephenson drew attention to the need for a Tribunal to deal with the question of contributory fault when considering a remedy and referred to section 116(1)(c) of the Employment Rights Act 1996.  He concluded his submissions by inviting the Court to allow the appeal and substitute a finding that the dismissal was not unfair or alternatively to remit the matter for a further hearing before a differently constituted Tribunal or to remit the matter for consideration of the question of contribution which has not so far been done.

10.
For the respondent employee Mr Sharp submitted that the Tribunal was concerned to exercise its judgment under section 98(4) of the 1996 Act which was essentially a judgment of fact for an Industrial jury.  This was not a case which came into the category of ‘Oh my goodness’ suggesting that the decision was plainly wrong.  The simple fact was that the Council had a policy in place which was apt to cover the situation as the employers knew it to be at the time of dismissal.  They were presented with a medical certificate identifying an alcohol problem of a longstanding nature.  No reasonable employer could have concluded that the behaviour of the employee was to be regarded as a one off act not falling within the terms of the policy.  There was no point in having a policy if it was not to be applied when the circumstances arose as they did in this case.  Accordingly, the Tribunal were entitled to arrive at the conclusion which they did.

11.
In our judgment the Tribunal’s decision, although not necessarily one with which we would have arrived at had we been sitting as an Employment Tribunal, cannot be faulted in law.  It is not to be assumed that because a Tribunal does not expressly refer to a range of reasonable responses test that it has applied some other test in its decision. Although there are references to what a reasonable employer would have done which might be an indication that the proper test was not being applied, we are not persuaded that the Tribunal has fallen into error in its approach to a question which is of great familiarity to an experienced Tribunal such as this.  We agree with Mr Sharp for the employee that what lay at the heart of this decision was the Council’s policy.  This was plainly a case where an employee had been identified by normal disciplinary procedures as misusing alcohol.  The policy says that in those circumstances an employee “will” be given the opportunity to seek diagnosis and specialist help.  The language of the policy seems to us clear that where such a person has been identified as having an alcohol related problem he will be given the opportunity of assessment and treatment and that pending that the disciplinary procedure will be suspended.  If a course of treatment was recommended then the Council was entitled to require the employee to undergo it, otherwise it would reactivate the disciplinary process.  As we understand the Tribunal’s decision that was precisely what they considered the employers should have done in this case.  We agree with Mr Sharp that there was not much point in having a policy if it was not to be applied.  We would add that had there not been such a policy it would have seemed to us that the dismissal in the circumstances of the case would have been inevitable.  Furthermore, employers will be aware that impairment of a person due to alcohol dependency is not one falling within the terms of the disability discrimination legislation.

12.
It seems to us clear from what the employers knew at the time when they took the decision to dismiss namely that there was a long standing alcohol dependency problem, that the policy should then have been applied to the applicant and that the employers’ failure to do so was a factor which entitled the Tribunal to conclude that the dismissal in those circumstances was unfair.  The Tribunal indicated that it did not have the material available to it to enable them to make a finding of contributory fault and therefore it seems to us unfair to criticise them for not making such a finding.  It does not seem to us at the end of the day that the appellants though well represented, have made out a case that the Tribunal have erred in law, accordingly the appeal will be dismissed.
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