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LORD JOHNSTON:

1. This is an appeal at the instance of the employer appellant against a finding of the Employment Tribunal that the respondent employee had been unfairly dismissed in relation to constructive dismissal and made a compensation order.  The latter was not challenged.

2. The background to the matter was that the employee, who had been employed by the appellants for some seven years, was involved in an altercation with a store manager, originating over some spillage of coffee in the canteen.  Suffice it to say that there was a conflict of evidence as to what happened thereafter, the allegation on behalf of the respondent being that she had been assaulted and restrained by the manager.  She left work that day and has in fact not worked since, resigning her employment by letter dated 5 April 2000, the alleged incident having taken place on 15 January 2000.

3. It is not necessary for the purposes of this appeal to look in detail at what was said to have happened at the time of the incident.  Suffice it to say that after an extensive investigation, the employer determined that the allegations made by the respondent were untrue in the sense that Mr Urquhart, the store manager, had no case to answer.  As the Tribunal record on page 4, line 5, the manager who conducted the investigation stated that the company believed that the respondent had made false allegations and they decided she should be disciplined.  On 2 February 2000, Mr Stuart, the manager in question, wrote to her to that effect.  The important part of the letter in question being R30, being as follows:-

“It is our reasonable belief that Hugh Urquhart did not push you or hold the office door closed preventing your departure.  Accordingly, no action will be taken against Hugh Urquhart.  In addition on your return to work you will be invited to a disciplinary hearing relating to false allegations made by yourself against your Store Manager (the Tribunal’s emphasis) and you leaving the store without authorisation.”

4. The Tribunal record that the respondent was very hurt when she received this letter, interpreting it as accusing her of making false allegations and being called a liar.  She was off work at the time due to depression and although she said she wanted to go back to work, she eventually decided she could not face the prospect of doing so and accordingly wrote her letter of resignation on 5 April 2000, in which again, as the Tribunal record, she denied making any false allegations.

5. The Employment Tribunal was not concerned with the re-investigation of what had happened as between the respondent and Mr Urquhart, but rather as to whether or not the resignation of the respondent amounted to constructive dismissal by her employer having regard to the way that they treated her and not least in relation to the letter of 2 February and the passage we have quoted.

6. Having considered the relevant authorities, the Tribunal came to the conclusion that the employer, in writing the letter in the terms they did, were in fact indicating to the employee that they had a fixed position as regards the nature of the allegations she had made and, accordingly, effectively, she had already been found guilty of making false allegations and was required to attend in order to be dealt with on that basis.

7. Before us, Miss Bell, appearing for the appellants, submitted first of all that there was not sufficient evidence to entitle the Tribunal to conclude that what the respondent was faced with was a fait accompli.  She emphasised that the further investigation or disciplinary hearing would not be carried out by the manager, Mr Stuart, who had conducted the first investigation.  The terms of the letter, she submitted, were simply not enough to constitute the basis for the employer committing a fundamental breach of contract going to the root of the whole employment relationship.  Reference was made to Alexander Machinery (Dudley) Ltd v Crabtree [1974] ICR 120 with regard to the general requirement for evidence to be necessary to support a conclusion in fact and Gogay v Hertfordshire County Council [2000] IRLR 703 in which detailed discussion took place of the extent to which an employer, in suspending an employee faced with certain allegations, had or had not destroyed the basis of the contract of employment. 

8. Miss Bell also submitted that there was too long a time gap between the 2 February and the resignation of April for there to be a sufficient causal connection to establish that the resignation was directly related to the alleged breach of contract by the employer.

9. We find this a very narrow issue, as Mr Stevenson appearing for the respondent accepted, but we are satisfied that upon the evidence it was a reasonable interpretation for the Tribunal to conclude that the contents of the letter of 2 February could reasonably entitle the respondent to conclude that she had already effectively been found guilty.  She was not so informed that the disciplinary hearing would be conducted by persons unconnected with the case and certainly not by Mr Stuart, the investigator.  It can well therefore be understood that she was sufficiently upset by this whole approach as to feel that she had been branded a liar and the confidence of the employer would never return.  We consider that, given that she was ill at the time with some form of depression, there was a requirement on the employer to act with sensitivity given the nature of the original allegations and the difficulty of the investigations and not effectively to convey directly to the employee the conclusions of their own investigation.

10. That is not to say that the opposite view could not have been reached and this is perhaps a classic case where this Tribunal will not interfere with what is essentially a question of fact and impression for the Tribunal of first instance who enjoy the advantage of having seen and heard the witnesses.  Such an advantage has to be abused by the Tribunal of first instance before this Tribunal will interfere with its decision on that basis alone.

11. For these reasons we are of the view that the Tribunal reached a conclusion it was entitled to reach albeit on a fairly evenly balanced situation and we will therefore not interfere with its decision.  We do not consider there is anything in the point as regards the delay, given the fact that the employee was ill and for reasons related to the original incident and the whole circumstances of the case.

12. In these circumstances, although we can well understand why this appeal was taken, we consider it requires to be refused.
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