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LORD JOHNSTON:

1.
In this appeal the appellant employer challenges the decision of the Employment Tribunal, Chairman sitting alone, that the employer had unlawfully deducted wages from the respondent employee in the context of not having paid her sick pay in terms of the sick pay scheme incorporated in her contract beyond a certain period of time when she was off work alleging illness.
2.
The Tribunal set out the evidence at some length, although, significantly, they make no conclusion in express terms that whatever may have been stated in medical certificates produced by the respondent, she was, in fact, off work for a medically related illness.  Be that as it may, the nub of the matter is that, following what could be described as a dispute between the parties, wherein the employer was requiring the employee to work at another office, namely, Linwood, as opposed to the Johnstone office of the firm, the employee went off work submitting sick lines.  After a short period of time, the appellant intimated to the employee respondent that they required her to submit to a medical examination from a specified doctor.  In essence, the employee declined to do so inter alia stating that she had been advised by her own doctor that such an examination was not necessary on the assumption that the doctor nominated was in fact a psychologist.  

3.
The relevant term of the contract of employment which was produced to us, is Clause 7 which is in the following terms:-

“7.
Sickness absence

7.1
If you are absent from work on account of sickness or injury, you or someone on your behalf should inform the Employer of the reason for your absence as soon as possible but no later than the end of the working day on which the absence first occurs.
7.2
In respect of absence lasting 7 or fewer calendar days, you need not produce a medical certificate unless you are specifically requested to do so.  You must, however, complete the Employer’s self-certification form immediately you return to work after such absence.

7.3
In respect of absence lasting more than 7 calendar days, you must on the 8th calendar day of absence provide a medical certificate stating the reason for absence and thereafter provide a like certificate each week to cover any subsequent period of absence.

7.4
The Employer reserves the right to ask you at any stage of absence to produce a medical certificate and/or to undergo a medical examination.

7.5
(a)
The Employee shall receive Statutory Sick Pay as regulated by statute from time to time during any period of absence on medical grounds, other than maternity leave.

(b)
In the case of employees with ten years service the Employers shall continue to pay the Employee while the contract of employment subsists during any temporary period of absence on medical grounds, other than maternity leave, as follows:-

(i)
Full basic salary for a period of six months;

(ii)
Half basic salary for a further period of six months.

The Employers shall be entitled to deduct from the salary so paid to the Employee any amount equivalent to any State Sickness Benefit and Earnings Related Supplement to which the Employee may be entitled.

7.6
Entitlement to payment is subject to notification of absence and production of medical certificates as required above.

7.7
The Employer operates the Statutory Sick Pay Scheme and you are required to co-operate in the maintenance of necessary records.  For the purposes of calculating your entitlement to Statutory Sick Pay “qualifying days” are (those days on which you are normally required to work).  Payments made to you by the Employer under its sick pay provisions in satisfaction of any other contractual entitlement will go towards discharging the Employers liability to make payment to you under the Statutory Sick Pay Scheme.”
4.
Mr Naismith, who is a partner in the appellants’ firm, but represented it at the Tribunal hearing and before us, submitted that by refusing to undergo the medical examination required of her by the employer, the employee was in breach of Clause 7.4 of the clause we have just set out.  In any event, he submitted, that as a matter of construction of the contract, entitlement to sick pay was inter alia dependent upon compliance with that particular condition and the failure to do so enabled the employer to withhold the relevant sums of money.
5.
Mr Naismith went on to submit that, in any event, the finding of the Tribunal as to the circumstances or background which led to the employee not working at Linwood, were perverse inasmuch that the only evidence apart from that of the employee from the employer’s side were memoranda of meetings which were directly opposite of the finding by the Tribunal that the employee could not, rather than would not, work at the second office.  It was perverse said Mr Naismith because this evidence, so far as it went, was not challenged at any time on behalf of the employee.  If notice of such had been given, Mr Naismith would have led the evidence of the relevant witness which was a Mr Miller.

6.
We do not need to determine this particular issue since we are satisfied that the Tribunal fell into a basic error of law against the undisputed finding of fact that, for whatever reason, the employee refused to comply with the request given legitimately to her by the employer to submit to a medical examination.  We prefer to approach the matter upon the basis that whether or not such could be regarded as a breach of contract is immaterial to the essential question that, as matter of construction of the contract, entitlement to sick pay required the employee to conform to the conditions set out in the contract of employment if so required by the employer. In this case the employee was required to submit to an examination by an independent doctor and she refused.

7.
In these circumstances, by her refusal, she forfeited the right as a matter of construction of the contract to sick pay and we therefore hold that the employer was entitled to withhold the money from the point in time that he did.
8.
In these circumstances this appeal is allowed and the decision of the Tribunal will be quashed.

9.
We should add that for some reason this hearing was heard by a Chairman sitting alone. For some time now this Tribunal has deprecated this practice when the issues are substantial rather than procedural.  The essential jurisdiction of this Tribunal system is that of an industrial jury wherein substantial questions should be decided, in the opinion of this Tribunal, by a panel of three at first instance, as a matter of policy whatever may be the relevant regulation.
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