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LORD JOHNSTON:

1. This appeal arises in a rather unusual way, inasmuch that the appellants are a firm of solicitors, Simpson & Marwick WS, whose involvement in this matter arises purely because, or out of the fact, that they are representing China National Star Petroleum Corporation(“China”), who are one of the respondents in the original application, in litigation in the Court of Session.

2. The background to the matter is that China own an oil drilling rig currently located in the Cromarty Firth.  The respondents, Tor Drilling (UK) Limited, provided an operational crew but their contract was terminated by China and the other respondent, Dolphin Drilling Limited was asked to provide a skeleton crew in replacement to the employees of Tor.  The applicants to the Employment Tribunal are certain employees of Tor, who are claiming unfair dismissal against the background of the Transfer of Undertaking Regulations.

3. Against this background, a Hearing for Directions was held before a Chairman, sitting alone, at Aberdeen on 17 November 2000. 

4. His decision was as follows:-

“The Chairman indicated that the hearing had been called to consider:-

1. The position of the respondents, China National Star Petroleum Corporation (“CNSPC”) and whether, in particular a copy of the originating application had properly been served on CNSPC.

2. Whether an Order should be made for these applications to be considered together.

3. Future procedures.

As I understood the position, CNSPC are the owners of a semi-submersible drilling unit known as the Kan Tan IV which is currently situated in the Cromarty Firth at Invergordon.  It is alleged that the applicants worked on the Kan Tan IV and CNSPC were included in all of the above applications as respondents, their address being given as c/o Simpson & Marwick Solicitors, 18 Heriot Row, Edinburgh, EH3 6HS who, it was understood, were acting for CNSPC.  When the originating applications were sent to Simpson & Marwick in terms of Rule 2 of Schedule 1 of the Employment Tribunals (Constitution and Rules of Procedure) (Scotland) Regulations 1993 (“the Regulations”), however, Simpson & Marwick intimated that they had no instructions to accept service on behalf of CNSPC and to the best of their knowledge, “CNSPC is a Chinese State owned organisation which has no place of business within Scotland or indeed the UK”.

I heard submissions on behalf of the parties with regard to the appropriate method of service and in particular from Mr Yule on behalf of Tor Drilling (UK) Limited.  It was clear that Mr Yule had considered this matter very carefully indeed and the clarity of his submission was of considerable assistance to me.

Having heard that CNSPC was currently a party to two actions in the Court of Session as pursuer in one and defender in the other and that Messrs. Simpson & Marwick were acting for them in these actions, there was some attraction in Mr Yule’s primary submission that in accordance with the Scottish common law rules relating to Reconvention, notice of the Employment Tribunal proceedings had already been given to CNSPC when the originating application and relative documentation was sent to their solicitors.  In particular, as CNSPC had raised proceedings in the Court of Session, on the grounds of equity this had exposed them to the jurisdiction of the Employment Tribunal.

I was mindful, however, that Simpson & Marwick were maintaining that they had no authority to accept service and while I was of the view that it was at least arguable that the proceedings had already been properly served in view of not only the Reconvention rules but also in view of the fact that Rule 20(3) of Schedule 1 of the Regulations provides that any notice or document sent or given to “the authorised representative” of a party shall be deemed to have been sent or given to that party, I decided, that in the circumstances further notice of the Tribunal proceedings should be given to CNSPC and that service should also be effected in the following manner:-

1. The relevant documentation including the originating application should be served on CNSPC in terms of the Regulations at the following address:-

Kan Tan IV

Newhall Berth

C/o Port Services

Oilfield Support Base

Shore Road

Invergordon

IV18 OEX

This is the mailing address for the drilling unit.

2. As Simpson & Marwick are acting for CNSPC in the two Court of Session actions I am of the view that they are CNSPCs “authorised representative”, and I also order that the relevant documentation should be served upon them again with a copy of this Note, for the avoidance of doubt.

So far as the other issues are concerned, I am inclined to the view that all of the above applications should be “combined” in terms of Rule 18 and I propose issuing the appropriate Order unless any of the parties concerned show cause within the next 21 days why such an Order should not be made.”

5. It is not disputed that Simpson & Marwick, who feature in that decision, were not present at the hearing nor had it been intimated to them, both in general terms that it was going to take place, nor in particular, that an application was going to be made to have them classified as an authorised representative in terms of Rule 20(3) of Schedule 1 of the Employment Tribunals (Constitution and Rules of Procedure (Scotland) Regulations 1993 as regards China.  Before the Tribunal at the time of that hearing, was a letter from Simpson & Marwick disclaiming any authority, indeed, it is expressly stated in the decision that the firm had no instructions to accept service on behalf of China.

6. Mr Truscott, Q.C., appearing for the firm, submitted, notwithstanding that they were not a party to the original application, they had the right to be heard on this appeal having regard to the way in which their interests had been affected by the decision against which the appeal was taken.

7. Dealing with this point at once, since a certain number of points were taken for and against the notion that a party who was not a party to the original proceedings can appear in an appeal, we are entirely satisfied that where the interests of justice demand that a person who is affected by the decision of an Employment Tribunal requires to challenge an apparent injustice, he must be allowed to do so before this Tribunal.  We consider that that is sufficiently covered by the general waiver powers in Rule 39/2 of the Employment Appeal Tribunal Rules 1993.  It is not therefore to consider whether it is appropriate that Simpson & Marwick should be joined as a party to the proceedings.  It is sufficient that they be given authority to appear by reason of the waiver powers this Tribunal has and this authority is accordingly granted.

8. Thereafter, Mr Truscott contended that there was no basis for any suggestion, particularly against the express denial submitted by the firm to the Tribunal, that Simpson & Marwick should be regarded as the authorised representative of China.  No reason was given in that respect for its decision by the Employment Tribunal other that they appear to have been influenced by the common law rules of reconvention in relation to what had been taking place before the Court of Session.  Mr Truscott also submitted that it was contrary to the rules of natural justice that his clients had not been given an opportunity to appear and defend their position.

9.
A number of authorities were referred to, namely, Michael Hamilton v Forrest [1981] A.C. 1038, Alfred Thangarajah Durayappah v Fernando & Ors [1967] 2 A.C. 337, Moss Empires Ltd v Assessor for Glasgow & Ors [1917] S.C. (H.L.) page 1 and in the context of Human rights, Golder v United Kingdom [1979] 1 EHRR 524 and Helmers v Sweden [1991] 15 EHRR 285.

10. Mr Cameron, appearing for some of the original applicants, disclaimed any intention, both before this Tribunal and at the lower Tribunal, on his behalf that the firm should be categorised as an authorised representative.  Indeed, if he had been able to clarify the matter as far as his position was concerned, he would not have been present at this hearing.  He did, however, submit that the grounds of appeal went too far in so far as they also appeared to be supporting the position to some extent of China. 

11. Mr Yule appeared for one of the other respondents and went further, submitting effectively, that the Tribunal was entitled to conclude that Simpson & Marwick were the authorised representative having regard to what was happening in the Court of Session and, in any event, had laid themselves open to that suggestion by the wider grounds of appeal than were necessary simply to protect their own interests.

12. It is singly unfortunate that the question of authorised representation was even introduced before the lower Tribunal as it plainly was by Mr Yule.  It is even more unfortunate that, if that was his intention, he did not see fit to intimate that fact in advance to the firm, who would have been able to appear and state their position.

13. It is manifestly perverse for the Chairman in this case to have held that Simpson & Marwick were the authorised representative of China in the teeth of the express denial being placed before the Tribunal by that firm to the opposite effect.  It is imperative and indeed essential that where such a finding in fact is to be made, evidence must be placed on record supporting it and none that is relevant here can be found.  The issue of the Court of Session proceedings is nothing to the point.  This is a statutory jurisdiction and depends for its existence on the terms of its statute.  In any event, it has extraterritorial powers with regard to service of documents which do not require the notion of reconvention to apply.

14. In these circumstances the order which requires service upon Simpson & Marwick as the authorised representative of China, is perverse and unsound in law and will be quashed.

15. The question remains, however, as to the other order made by the Tribunal in relation to service on the rig itself in Invergordon.  Suggestions were made that such could be regarded as an address or place of business of a company.

16. We have grave doubts that this is the case and we are not persuaded that we cannot look at the matter under the general jurisdiction of an Appeal Tribunal even if, strictly speaking, Simpson & Marwick should only be looking to their own interests and not hat of the company.

17. In our view, the service procedure here has gone wrong.  There is power to serve on the China company anywhere in the world, if necessary, by application to a Regional Chairman or the President, in terms of the Rule.  In these circumstances, the whole order will be quashed and the case remitted back to a differently constituted Tribunal and Chairman, which for the present purposes, would be a new Chairman sitting alone, to hear representation as to how the rules can best be complied with, if necessary, by reference to the Regional Chairman in order to effect service upon China National Star Petroleum Corporation, if necessary in China.

18. In these circumstances this appeal is allowed.  For the avoidance of doubt we should add that we have not joined Simpson & Marwick as a party to the proceedings before the Employment Tribunal having merely allowed them to be represented before us for the purpose of this appeal.  They will therefore cease to have any part to play personally in these proceedings as a firm of solicitors unless they are instructed by a party.

19.
Mr Cameron raises the issue of expenses.  While we sympathise with his position the problem here was not created by Simpson & Marwick but rather by Mr Yule’s submission to the Employment Tribunal.  We will make no order.
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