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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a finding of the Employment Tribunal that the appellant discriminated unlawfully against the respondent employee by reason of her disability, the particular detriment being dismissal, under reference to the provisions of the Disability Discrimination Act 1995.  The appellant also appeals against the compensation order that was subsequently made.

2. The appeal was presented to us in rather an unusual way and this requires us in turn to approach the matter in an equally unusual way, the first step being to determine what was the substance of the decision of the Employment Tribunal in relation to its finding of discrimination.

3. In order to do this it is necessary to set the legislation in context.

4. Discrimination in the context of employment is defined by section 5 of the Disability Discrimination Act 1995 (“the Act”).  In terms of section 5(1) discrimination is established if the employer treats an employee less favourably than he would treat or does treat other employees in relation to a reason to which does also apply or not as the case may be to other employees.  This could be described as direct discrimination.

5. In terms of section 5(2), an employer also discriminates against a disabled person if he fails to comply with a duty imposed by section 6 of the Act in relation to a disabled person.  While this discrimination could still be classified as direct it is more specific inasmuch that it is focussed on steps that the employer may or may not be bound to take in terms of section 6 which relates to the making of reasonable adjustments, to accommodate the disability.

6. These two discriminatory issues focussed in the two subsections are not alternative, are freestanding and can both apply in a particular case.  In both cases there is a defence of justification which in terms of section 5(1) is set out in subsection (3) and in terms of subsection (2) in subsection (4).  In both cases justification is established if the reason for it is both material to the circumstances of the particular case and substantial.  There is however a further interreaction on the issue of justification between the two subsections which is usefully analysed by the Employment Appeal Tribunal in Baynton v Saurus General Engineers Ltd [1999] IRLR 604 where at paragraph 26, Judge Peter Clark says inter alia:-

“The statutory sequence for establishing justification in a s.5(1)(a) claim is as follows:

(1) The disabled appellant shows less favourable treatment, dismissal, under ss.1(1)(a) and 4(2)(d).

(2) The respondent shows that that treatment, the dismissal, is justified if:

(i) the reason for the dismissal is both material to the circumstances of the particular case and substantial (s.5(3)), unless

(ii) the employer is under a s.6 duty in relation to the appellant but fails without justification to comply with that duty, subject to the treatment being justified even if he had complied with the s.6 duty.

Thus, far from the question of a s.6 duty being irrelevant to justification under s.5(1)(b), it will be necessary for the respondent to show for the purpose of establishing the requirements of s.5(3), that the reason for dismissal was material to the circumstances of the case and substantial and that he has not, without justification failed to comply with any duty under s.6.”

7. This very clear analysis which we gratefully adopt, makes it clear that an exercise under section 6 in relation to section 5(3) justification, reflecting back to a section 5(1) claim can be necessary in appropriate circumstances.  This is precisely what Mr Murray submitted to us, appearing for the respondent employee, that the Tribunal had done in this case although the Tribunal make no express reference to section 5(1) anywhere in the judgment.

8. Mr Miller, appearing for the appellants, adopted the position that, properly understood, the Tribunal had concentrated purely on a section 5(2) claim and towards the latter part of their judgment had concentrated upon whether or not justification had been established.  He referred particularly in this context to the passage on page 29 of the decision where they make their conclusions in the first 12 lines of the page.  He accepted that in terms of the third paragraph, the reference to section 5(3) should in fact be section 5(4) and this was a typographical error.  He further went on to submit that the Tribunal had not properly taken into account the Code of Practice to which the employer was bound to comply particularly in relation to the financial questions under paragraph 4.28 of the Code.  At the very least, therefore, he submitted that the case should be remitted back to the same Tribunal for further consideration of the justification issue set out on that page of the decision.

9. However, Mr Murray’s position was, as already stated, that effectively this was a decision of the Tribunal based upon a section 5(1) claim and that the references to section 6 and section 5(2) only arose by reason of the Tribunal following the analysis, at least in a rather round about sort of way, set out by Judge Peter Clark in Baynton.  The fundamental question, he submitted, was the failure on the part of the employer to undertake any form of risk assessment and that was the essential precursor if not the base for a successful establishment of a direct claim for discrimination based on disability under section 5(1).  Their further analysis in relation to justification was necessary against that context but upon the evidence they were satisfied it had not been made out.

10
In addition to the cases already mentioned, both parties referred to a greater or lesser extent also to Buxton v Equinox Design Ltd [1999] IRLR 158; Clark v TDG Ltd t/a Novacold [1999] IRLR 318; H J Heinz & Co Ltd v Kendrick [2000] IRLR 144 and Jones v Post Office [2001] IRLR 384.

11. The reasoning of the Tribunal is at times difficult to follow in what is a lengthy decision, much of which is taken up with the rehearsal of the evidence but with some hesitation, trying to look at the matter on a substantial basis, we prefer the approach of Mr Murray inasmuch that we are prepared to determine the issue upon the basis that the Tribunal have concluded there was a blatant discriminatory act against the employee by reason of disability, i.e., dismissal which could not be justified in terms of section 5(3), albeit under reference to an examination of such questions that were put in issue on the matter of alternative adjustments.  We consider that if the Tribunal were in fact, contrary to that view, determining the issue under section 5(2) in relation to justification by reason of failure to take steps under section 6, in any event, the Tribunal’s decision in this respect is supportable inasmuch that upon the face of it the employer took no steps to investigate any alternative was open such as part-time working or the provider of a minder.  The issue of whether or not such was financially viable in the circumstances therefore to our mind, is superfluous.

12. The fundamental and substantial point in this case that we derive from the findings of the Tribunal is that the employer took no steps to take any form of risk assessment as regards this woman’s capabilities both in terms of her disability and ability to cope with the work.  They therefore made no adjustments and, accordingly, even if section 6 was relevant to a section 5(2) claim, there is no scope for any form of justification being established.  However we prefer the approach that this is quite simply a claim in fact under section 5(1) which has been established with no justification, for the same reasons discussed, being established in terms of section 5(3).  In reaching this conclusion we have endeavoured to go to the heart of the matter which at times has involved an analysis of the Tribunal’s decision by inference rather than express reference to section 5(1).

13. In these circumstances the appeal on the merits will be refused.

14. The issue on compensation raises an entirely separate question upon which the Tribunal were divided.  The majority which supported the award that was made, did so upon the basis, as recorded by the Chairman at page 30, where inter alia, he states after setting out the agreed basis for assessing loss as follows:-

“The question then arises as to the length of the period over which the losses fall to be quantified.  In that regard the tribunal are divided.  The lay members are of the view that the appropriate period of quantification is from 15 April 1999 (the date of dismissal) until 30 April 2001.  That is a period of approximately two years.  They consider that such a period is appropriate having regard to the applicant’s disability, and the consequent difficulties, having regard to her disability, of finding suitable alternative work.”

15. The Chairman’s reasons for dissenting are as follows, against a background of limiting the period to 15 April 1999 to and not beyond 30 June 2000:-

“The applicant is aged 57.  She came to teaching fairly late in life, having qualified in 1994/1995. She said that she had been teaching “off and on” during the last five years.  Before that she had had a variety of jobs connected with the education field.  She had been in her present (permanent) job for only a period of three weeks when her accident occurred.

In determining the appropriate period for quantification of losses, it is the Chairman’s view that tribunals should have regard, among other factors, to the age of the applicant, the length of time the applicant has been in the employment of the employer, and the length of time that the applicant has been in the type of employment from which she has been dismissed.  An address to these particular criteria suggests to the Chairman that there is no settled work pattern (particularly bearing in mind the special features of Woodlands School, which would justify a quantification period of approximately two years from the date of dismissal.  Furthermore, the Chairman considers that it is important to take into account the position of the operators of the youth hostel where the applicant sustained her injuries.  In this regard, the tribunal were informed that the insurers had admitted liability for the applicant’s injuries.  It was not suggested to the tribunal that the applicant had been in any way contributororily [sic] negligent.  It is in that situation, that the Chairman considers that in assessing the compensation which falls to be paid to the applicant it is necessary to ask the question – what is the proximate cause of, or what is the fundamental reason for, the applicant’s loss of earning power?  The answer is, in his view, not the unlawful discrimination on the part of the respondents.  It is the disability of the applicant, which disability was occasioned by the fault of the owners of the youth hostel.  In her search for alternative work, the applicant is handicapped by virtue of her disability.  In the education field, there is ample opportunity to gain employment.  Teachers are in short supply.  It is the applicant’s disability which is the inhibiting factor not the labour market.  But for the disability, the applicant’s chances of gaining employment would be enhanced in any event as she would be in the market for full-time employment.”

16. Putting aside for a moment the reference to the question of an insurance claim, Mr Miller’s submission was that the Tribunal Chairman in his dissent had taken into account proper factors to make the assessment which had been left out of account in relation to the narrative the reasons given by the majority.

17. We have no hesitation in rejecting that view.  It seems to us that while the wording is slightly different the majority were having regard to precisely the same questions as was the minority Chairman, simply taking a different view as to how long the disability was likely to last.  That is a determinative factor.  The fact that she had only worked for three weeks before being dismissed is nothing to the point nor if the view is which is an acceptable one, that the disability is going to continue for a certain period, does availability of alternative work bear upon the issue, at least during that period of the existence of the disability.

18. In these circumstances the attack upon the majority’s view on compensation also fails.

19. We require however to deal by way of observation with the part of the Chairman’s decision which relates to the existence of an insurance claim.  We wish to stress in the strongest possible terms that this approach is wholly erroneous.  What is required to be assessed in terms of the Act, under section 8(3), is damages for discrimination.  There obviously has to exist a disability before there can be discrimination under the Act but the reason for that disability is nothing to the point in the assessment of damages under the Act.  To hold otherwise would mean that where disability arises from a supervening event in the life of an individual rather than being congenital, any subsequent damages must relate to the cause or perpetrator of that disability and not to the discriminatory act subsequently being complained of.  This completely defeats the purpose of the legislation.  Furthermore, in our opinion, where a person suffers from a disability caused by an accident which leads to he or she being dismissed from his or her employment on grounds of that disability which is classified as discriminatory, unless the victim thereof pursued a claim for discrimination she could be successfully challenged by any defender in a damages case relating to the cause of the original disability for failing to mitigate her loss with regard to reason why her loss of employment was incurred.

20. In these circumstances the remarks of the Chairman which are, in any event, obiter must be regarded as totally erroneous in law.

21. In all the circumstances this appeal is dismissed.  There being no challenge to the actual figures, the order of the Tribunal will therefore stand.
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