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LORD JOHNSTON:

1. This is an appeal at the instance of the employee against a finding by an Employment Tribunal that she had not been unfairly dismissed from her employment with the respondents.

2. The appellant has had a successful career as a lecturer in Nursing Studies, initially with Lothian Health Board, then with Lanarkshire Health Board and, finally, with the respondents to whom she was transferred in terms of The Transfer of Undertakings (Protection of Employment) Regulations 1981, in or about September 1996.

3. Without going into the matter in any great detail, the findings of the Tribunal disclose that the current respondents were forced into a major restructuring programme for financial reasons and, in the course of 1999, effectively, the appellant ceased to have actual work to do.  Again, putting the matter short, the appellant requested voluntary redundancy but that was refused, it being apparently the case, as stated to her, that the respondents wished to retain her services but during the summer of 1999, when she was in fact off work ill, no work was made available to her nor was she informed that any was available.  Her application for voluntary redundancy was turned down on 30 August 1999 and she subsequently resigned with effect from 30 September 1999. 

4. In her application to the Employment Tribunal, the principal base for her claim for unfair dismissal, was constructive dismissal having regard to the fact that the employer had failed to provided her with work to do.  The submissions made to the Tribunal on her behalf are set out on page 5 of the decision and focus upon Western Excavating (ECC) v Sharp [1978]IRLR 27 and William Hill Organisation Ltd v Tucker [1998] IRLR 313.

5. The Tribunal go on to narrate on page 6, the contrary submissions by the respondents.

6. Without rehearsing these submissions, it is immediately apparent to us that before the Tribunal there was clearly focussed, on both sides of the bar, a comprehensive and competently presented argument, comprising a question of whether there was a term in the contract, express or implied, which required the employer to provide work, whether such had been breached and whether, in any event, that breach went to the heart of the contract justifying resignation on the basis that the employee should not reasonably be expected to have to put up with how she was being treated.  There was a fringe question as to whether or not, in any event, there was a breach of the issue of mutual trust and confidence and again surrounding the whole question was the issue of whether or not in real terms the employee should have been made redundant.

7. The reason we focus the issue before us in this way, is because the decision of the Tribunal is to be found on page 7 in the following terms:-

“We considered the evidence placed before us and the various authorities to which reference was made by the solicitors for the parties.  The tribunal were unanimously of the view that the applicant had not been constructively dismissed nor had she been the subject of a statutory redundancy and that she had failed to satisfy the tribunal on any of the headings of complaint listed in her application to the tribunal.”

8. Given that clear decision, it is normally to be expected the Tribunal go on to give reasons to justify the position so that both parties would know why they had won or lost, as the case may be, Meek v City of Birmingham District Council [1987] IRLR 250.

9. Unfortunately, however, the Tribunal in the remaining page and a half of its decision, produce a narrative of certain observations none of which basically bear upon the issues that appear to be focussed in front of them and certainly not in any intelligible way.  This Tribunal was concerned to ask both Mr MacLean, appearing for the appellant and Mr Morgan, appearing for the respondents, to explain how they interpreted the so-called reasons of the Tribunal and both were unable to do so, a situation which in the circumstances is highly unsatisfactory but, given the terms of the narrative of the decision, completely understandable and through no fault of theirs.  No member of this Tribunal equally was able to divine what was really in the mind of the Tribunal when it came to justifying its decision.

10. In these circumstances, effectively, both Mr MacLean and Mr Morgan, in the position they found themselves, quite understandably sought to re-argue the positions that they had presented respectively to the Employment Tribunal and asked us, as far as Mr MacLean was concerned, to overturn the decision on the basis of his submissions and, as far as Mr Morgan was concerned, to confirm it on the basis of his position.

11. In effect this means that both sides of the bar were agreed that this decision is wholly defective when it comes to its reasoning and with that we entirely concur.  The question for us is what should be done, given the highly undesirable alternative of starting the whole matter all over again given the length of time the hearing occupied.

12. This Tribunal is very conscious of the fact that it must not substitute its own views upon the evidence, for those of the Tribunal who heard it and can only deal with errors of law. However, somewhat controversially, we are prepared in this case, for practical reasons, to examine the findings of fact stated by the Tribunal in their summary of the evidence, to determine whether the conclusion to which they came can be supported.

13. In order to do this it is necessary to have in the forefront, the general scope of the law in this respect.

14. In general terms, an issue may well arise as between an employer and employee as to whether or not the employer is under a duty to provide work for the employee so long as he or she is not breaking the employee’s contract and continues to pay him or her and perform all other aspects of it.  We are also prepared to recognise that redundancy may arise in a constructive dismissal situation, inasmuch that, the definition of redundancy within the Employment Rights Act 1996 (“the Act”), particularly in relation to diminution of the employer’s requirements for work of a particular type can be met, nevertheless, the reason for dismissal may be the way the Tribunal determines the employer went about effecting it, which could be by such conduct as might meet the test set out in section 95(1)(c) of the Act, in relation to constructive dismissal.  In other words, speaking clearly in general terms, a conclusion that the real reason for dismissal is redundancy is not necessarily inconsistent with a finding that the employee was nevertheless constructively dismissed.  However we accept at once the submission by Mr Morgan that an employee has no right to redundancy.

15. In these circumstances, it is our view that the issue of redundancy is peripheral, if not irrelevant, to the basic issue that the Tribunal should have considered, namely, was the conduct of the employer in not offering work to the employee for the reasons stated but nevertheless requiring her to remain on the books because they valued her qualifications, such as to entitle, in the legal sense, the employee to resign by reason of the fact that she should not be required to put up with the way she was being treated in that context.  Essentially, the Western Excavating test is that whatever the implied or express term of the contract may be that is breached, it must in its breach go to the heart of the contract.

16. Whether the matter is looked at from the context of an implied right of an employee to receive work or offer of work from the employer during the currency of a contract of employment or whether it is looked at from the point of view of the mutual need for trust and confidence, we are of the view that there may be certain circumstances where the failure on the part of an employer to offer work to an employee, who is nevertheless being otherwise treated as an employee in terms of his or her contract, could amount to a term which can be breached.  However the issue is one of degree.  Thus, we would recognise as an appropriate case, the failure on the part of the employer to offer an employee work for a considerable period of time or at least without any definite limit of time could amount to a failure on the part of the employer properly to perform the contract, thus creating a material breach entitling the employee to resign and claim constructive dismissal.

17. Having said that however, we are of the view upon the evidence that this is not such a case.  We recognise that there was an overriding requirement from the College to restructure, to save money and inevitably a redundancy situation generally existed.  The failure on the part of the employer to offer redundancy to the employee, seems to us probably to have triggered her resignation.  That in itself would not matter if, generally, the conduct of the employer amounted to a breach of contract in the context we have set out given that it is a question of degree.  In this case, it is our view that the time period involved, notwithstanding that it appears that the appellant was ill and that illness was related, at least possibly to the way she was being treated by her employer, did not in itself amount to a sufficiently material breach, if there was such a breach at all, of any obligation on the part of the employer to find work.

18. In these circumstances we are able to conclude upon the evidence that there was no breach of an implied term to provide work sufficiently material to warrant resignation and thus establish constructive dismissal.  We therefore conclude that the Tribunal came to a decision that is tenable upon the evidence and we will therefore not interfere with its decision.

19. We recognise that if we applied the position strictly from the point of view of this Tribunal, a rehearing might have been the only way of resolving the matter.  We have, however, determined to resolve this matter to avoid such an event, principally because we do not see how a rehearing would produce any different evidential results.

20. In these circumstances which are highly unusual and, should not be regarded as setting any precedent, this appeal will be refused.
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