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MR RECORDER LANGSTAFF QC
1
This is a procedural appeal from a decision of the Employment Tribunal sitting at Leicester, which was promulgated on 7 February last year.  

2
In an earlier decision which was promulgated on 10 January last year, the same Tribunal had dismissed the Appellant’s claims for pay in lieu of notice, and for a redundancy payment, but accepted that he had not been paid for eighteen days in March 1999, before his dismissal, and ordered the Respondents to pay £870.96 to him in respect of that period of work.   

3
The same Tribunal had allowed the employer’s late application to pursue a counterclaim for damages.  The Tribunal proceeded to adjudicate that the employee, the Appellant before us, should pay the employer the sum of £14,196.38.  Significant also is that the basis upon which they thought the sum payable was that the Appellant had dishonestly misappropriated some of that money from his employer.  

4
The hearing which led to the Extended Reasons given on 10 January, took place over two days.  The first of those was 26 October 1999.  On that day the Appellant was present and gave evidence in chief.  Because, it appears, of a late start, he did not undergo cross-examination.  

5
The matter returned on 9 December 1999.  The Appellant was not then present.  On that day the employers presented their evidence.  Once the decision had been promulgated, the employee applied for a review.  Whereas he, as had been the case with his employers, had been unrepresented previously, this time he used solicitors.  They wrote a letter dated 21 January 2000.  It extended to some three pages, and sought a review of the Tribunal’s decision.  

6
On 7 February, as I have indicated, the Chairman sitting alone, refused the application for a review.  The basis of his doing so occurs from the very last sentence of the Extended Reasons which reads:

“….I conclude that the application review has no reasonable prospect of success”

and he therefore refused it. 

7
The issue on this appeal, before us, is whether the Tribunal Chairman rightly refused the application for a review upon the basis that it had no reasonable prospect of success.  He correctly, in our view, identified two grounds for a review as having been raised before him by the solicitor’s letter.  They were that the decision was made in the absence of a party, namely the Appellant, and secondly that the interests of justice required such a review.  

8
Those headings reflect Rule 11 of the Employment Tribunal Rules which provide that a review may take place on the grounds that:

“(a) the decision was wrongly made as a result of an error on the part of the tribunal staff;

(b) a party did not receive notice of the proceedings leading to the decision;

(c) the decision was made in the absence of a party;

(d) new evidence has become available since the conclusion of the hearing to which the decision relates, provided that its existence could not have been reasonably known of or foreseen at the time of the hearing; or

(e) the interests of justice require such a review.”

Plainly the Chairman had in mind (c) and (e).  

9
Those headings encapsulated three points that were made in the solicitor’s letter.  The first, made more than once, was that there was documentation in the hands of the Appellant, which was relevant to the issues before the Tribunal.  That would have been combined with evidence which the Appellant was not only able to give, but had hoped to give, had the hearing taken place on the restored date which he thought was the date for the hearing.  

10
Secondly, it was contended on his behalf that he had made an honest mistake in concluding that 10 December was the day for the resumed hearing.  It was said that he turned up at the Tribunal on that day.  It was, of course, 9 December.  

11
Thirdly, he claimed that he had suffered prejudice in being unable to cross-examine the Respondent employer.  That prejudice was subsequently to be emphasised by the fact that the local press carried material which reflected, publicly, on the found dishonesty of the Appellant.  

12
In his Extended Reasons, the Chairman set out the history.  It is material to note that in paragraph 6 he expressly recorded that if the Appellant had attended the resumed hearing, and had then said he had further evidence in chief to offer, or relevant documents that he wished to produce, he - and I emphasise the next two words - 

“would certainly have given him leave to do so.”

Accordingly, by the time that the Chairman’s reasoning had reached the end of paragraph 6, it would appear that the only basis upon which it might be said that the additional evidence which the Appellant claimed to have would have made no difference, would have been if it was likely to be irrelevant to any issue which the Tribunal had decided.  

13
The issue of relevance, Mr O’Dempsey has submitted to us, is one which requires the Tribunal at least to know what the evidence concerned and to have some idea of the contents of the documents; sadly, there is no sign that this Tribunal did.  Nor can it be said that this was a case in which the evidence was, on the face of it, so compelling against the employee that further evidence was, in reality, unlikely to produce any different a result.  This is because the decision, which was given on 10 January, found in favour of the Respondents on the counter-claim on the basis of dishonesty by the Appellant, as I have said.  The reasoning that the Tribunal adopted to come to this conclusion is set out at paragraph 7.  I shall quote it in full.  It reads: 

“At the end of his employment in respect of the financial year to 31 January 1999 he had run up a debt of £8,157.38 in respect of personal purchases.  The applicant in about March 1990 took advantage of the trust and confidence reposed in him and assumed from the Manager of the public house personal responsibility for banking the takings from one of the respondent’s pubs, namely, the Royal Oak.  Then between March 1998 and September that year when the Manager assumed responsibility for banking significantly less than the gross takings from the pub were banked.  The shortfall amounted in all to some £6,039.  The money had been placed in the applicant’s hands, the only possible explanations for the disappearance of it had been that it had been misappropriated by the Manager or by the applicant himself.  There had been no significant discrepancies between takings and banking in the period before the applicant took personal responsibility for banking and there were no significant discrepancies after the Manager resumed that responsibility.  On balance of probabilities, therefore, we conclude that the misappropriation of these funds was effected by the applicant.”

The reasoning appears to be therefore that during the period that the applicant took what was described as “personal responsibility” for banking there were significant discrepancies, which were not present when he had no such personal responsibility.  The coincidence of timing of responsibility and the apparent loss of money is the sole feature relied upon to conclude that there must have been dishonesty, and in part that is because of the way in which the Tribunal addressed the question in the first place.  They assumed that the only two possibilities were theft by either manager or applicant: they assumed that one or the other was guilty. 

14
The possibility of error, maladministration, mixture, muddle, that the records did not justify the conclusion, may have been addressed, but there is no evidence on the face of the Extended Reasons that that was the case.  In short, it is the sort of conclusion which would require, perhaps, little in the way of contrary evidence, if credible, to displace the assumption that was made, and, (we shall say no more about it) may be the case that it was not a simple choice as to which of two employees was dishonest, but rather something which reflected upon the systems operated by the Respondent employers, as opposed to the characters of its employees.  We note in particular, in passing, that repeatedly, in the first decision, there is reference to the fact that the Respondent employer’s systems were far from shipshape. 

15
I return then to the decision under appeal.  Having set out the background, the learned Chairman came to his conclusion in these terms, at paragraph 8:

“Although the new Civil Procedure rules are not directly applicable to proceedings in the Employment Tribunal, I remind myself that it is an important principle underlying those rules that each party to civil litigation should act responsibly.  In my view, the same principle applies to parties to proceedings before the Employment Tribunal.  In my judgment, that duty requires a party to treat hearings at the Tribunal with the same degree of care as he would any other important commitment, and to ensure that he attends them.  In considering the request on behalf of the applicant, I had in mind both the need to ensure that a party, particularly an unrepresented one, is not unduly prejudiced by ignorance of the law or rules of procedure, or his own carelessness and the need to balance that consideration against the interests of the other party, and of finality in proceedings.  In my judgment it is extremely clear that in this case the outcome of that balancing process must result in the refusal of the request made on behalf of the applicant.  Accordingly, I conclude that the application review has no reasonable prospect of success, and, under rule 11(5), I therefore refuse it.”

16
It will be immediately apparent that, despite having earlier identified two heads upon which it is possible that a review might succeed in leading to a variation or a revocation of the original decision the Chairman, in that paragraph, deals with neither ground in terms.  It is Mr O’Dempsey’s contention, for the Appellant, that he runs both together.  We are less certain that that is the case.  The first three sentences appear to address the issue of non-attendance.  There is no indication of any reasoning as to why it would, or would not, be in the interests of justice to permit a review.  One has to bear in mind that the question the Chairman was addressing was not success or failure of the review itself, but whether there ought to be a review at all, and for that he had to be satisfied, on the material before him, that any such review must have no reasonable prospect of success.  That is a high standard Ms Gardiner, in persuasive submissions for the Respondents, points out that it may often be the case that unsuccessful combatants, before the Employment Tribunal, seek a review, particularly if they have not appeared at the hearing, of which they had notification.  She emphasises the difficulties, in terms of convenience, that would inevitably result if, anyone who did not attend a hearing, of which they had proper notification, was automatically to be granted a review.  

17
We think she is entirely right to make those points, but, as she also submits, every case must depend upon its own facts, and in this case, there was far more than the mere non-appearance.  The way in which the Chairman dealt with the non-appearance, on the second day, was to suggest, in the third sentence, of paragraph 8, that there was a high burden upon the Appellant; he had to ensure that he attended.  The logic of what he said, at one stage, appeared to us to indicate that this test was applicable whatever the reason for non-attendance.  

18
Ms Gardiner points out, and again, we would agree with this submission, that under Rule 11(1)(c) there may be many good reasons for non-attendance, other than a simple but genuine mistake of the date: sickness, for instance, or accident on the way to the Tribunal, would be two obvious examples.  Nonetheless, the Chairman here appears to have taken an approach which, even if restricted to non attendance by reason of mistake, appears to us, to adopt too high a standard.  

19
It may be that the Chairman intended to indicate that he was allowing for flexibility as between one case of mistake and another, but it seems to us that where an Applicant, unrepresented, does not appear for a hearing, and subsequently, says that he had made a mistake, then what he says must be treated on its merits, depending on the circumstances of the case.  We have little doubt that in most such cases where that is the only matter before a Tribunal, a Chairman would be within the scope of Rule 11(5) in thinking that the mere non-attendance on that ground would be unlikely to be excused by the Tribunal, and indeed so unlikely as not to justify the formal hearing of a review.  

20
However we emphasise all must depend on the particular case, and here, there is no clear reasoning in paragraph 8 which shows quite what considerations the Chairman had in mind in dealing with the failure to attend, other than an argument which proceeded by analogy from the Civil Procedure Rules applicable to other Civil Courts.  Although fairness should be a characteristic of both the Civil Courts and the Employment Tribunals system, and indeed is required to be, by virtue of the European Convention on Human Rights, it is not, we think, helpful to argue by analogy from the Civil Procedure Rules, in particular bearing in mind the different origins of the Tribunal system, and, perhaps, the fact that the Tribunals are, by their very nature, perhaps more likely to hear cases brought before them by employees seeking a swift and summary determination of their grievances.  

21
So far as the interests of justice are concerned, no particular feature is identified by the Chairman in paragraph 8.  He refers to the need to balance two matters: the needs of a party not to suffer prejudice by ignorance of the law or rules of procedure, or his own carelessness, on the one hand, against the interests of the other party and of finality in proceedings.   In this case Mr O’Dempsey has submitted that the interests of the other party are, in effect, in preserving a judgment in his favour of more than £14,000.  

22
The second interest that there might be is the interest of the Respondents in not being subject to attending, again, before the Employment Tribunal, at cost, expense and inconvenience.  That, he suggested, might be remedied, at least in part, by the Tribunal’s power to award expenses, but he recognises that there may here be some slight prejudice to the Respondents.  The real prejudice appears simply to be a lack of finality in proceedings.  

23
But in the balance, struck on behalf of the employee, there is here no reference to a number of matters which, says Mr O’Dempsey, one would expect if the balance was properly cognisant of the features which it ought to set off, one against the other.  

24
Those features are first, that the Applicant was subject to a decision which reflected seriously upon his character.  

25
Secondly, it was a decision which was a significant one, in financial terms.  A balance (indicating, as it does, a need to weigh factors one against the other) must, he suggested, show a due sense of proportion.  

26
Thirdly, he suggested, that where there was supposedly relevant evidence it should be considered by the Tribunal, before deciding against a review.  

27
Fourthly, he argued, that the Chairman had proceeded upon the basis that the employee had acted irresponsibly; that, he suggested, was a view to which the Chairman was not entitled to come, unless and until, he had heard from the Appellant himself.  

28
Fifthly he adopted a suggestion made in the course of argument by Mr Lambert: when the Chairman in the Extended Reasons referred to having allowed the parties considerable latitude in the presentation of their respective cases on both days, it was plain that the Tribunal had given an indulgence to the employer which went beyond, the usual procedures to be expected in the Employment Tribunal, without the employee being there to object.  It should be borne in mind that the Tribunal had permitted the employer to proceed with a counterclaim, though issued late.  It had thus afforded latitude to the employer.  In rejecting the Applicant’s explanation as having no reasonable prospect of success in securing a review, the Tribunal was denying latitude to the employee.  The employee might be forgiven for feeling that this approach was not even-handed, and that his lateness in attending the Tribunal had resulted in an inability to argue his case whereas the employer’s lateness in submitting a counterclaim had not affected the employer’s ability to pursue it.  

29
He urged on us the authority of Hancock v Middleton[1982] ICR 416, and in particular, at page 419 F in the judgment of this Tribunal, presided over by Mr Justice Neill:

“ In the present case, Mr Hand submits that it cannot be right for a Chairman in circumstances where the Applicant for a review is saying that he did not receive notice of the hearing, and that the decision was made in his absence, to exercise his powers under Rule 10.3 and to come to the conclusion that the application had no reasonable prospect of success.  It seems to us that Mr Hands is right about this; the employer’s contention is:

The decision has come as a total surprise, as I have had no papers on this matter, I did not get notice of the proceedings leading to the decision.  I did not get the decision itself until a month after it was posted, and I have moved my address from where I had formerly been at.

It seems to us that there is material for a Tribunal to investigate to decide whether or not the matter should be re-heard, or whatever other Order should be made.  It is not, in our judgment, a case which is suitable to be dealt with by the Chairman alone, and 

(I miss the next few words)

It was material

(he said)

to investigate the reasons for non-appearance, before deciding that they could lead only one way”

30
He showed us the approach which was taken by the Court of Appeal in respect of the Rules of the Supreme Court before they were amended by the Civil Procedure Rules, as demonstrated by the case of Shocked v Goldschmidt [1998] 1 All ER 372.  This was a case in which a musician had failed to attend trial, she being on tour at the time.  Her application to set aside a judgment made against her at the trial, which she had therefore, it seems deliberately chosen not to attend, was granted by the Deputy Judge and the Defendant’s appeal to the Court of Appeal from that was successful.  

31
The purpose for which this apparently unpromising material was drawn to our attention by Mr O’Dempsey was that in the judgment of Leggatt LJ page 381 E - J, there is a recitation of the relevant factors which would tell, one way or the other in exercising the discretion whether or not to set aside a judgment.  We do not propose to recite those reasons, a number of which appear peculiarly applicable to the common law courts.  There are no obvious counterparts in the question whether a review, which is not in itself a rehearing, should or should not be granted.  

32
But Mr O’Dempsey’s main point here was that they indicated the standard of fairness to be adopted.  To support that he drew our attention also to two cases before the European Court of Human Rights in respect of Article 6.  Those were Muyldermans v Belgium and Poitrimol v France.  On consideration, both seemed to deal with the denial of a hearing as a matter of process, therefore preventing the disappointed litigant in each case from pursuing a claim.  They are thus of little, if any, direct assistance to us beyond reminding us that considerations of fairness are, one would hope, universal, and that value has to be placed upon giving each side to adversarial proceedings at least the opportunity of being present, to argue, or if not present personally, to have argued, a case to which they are party.  

33
In response to Mr O’Dempsey’s case, Ms Gardiner has urged that the mere fact that allegations of dishonesty had been made and accepted by the Tribunal, was no sufficient reason for not continuing the hearing in the absence of the Appellant, and that the unexplained absence of the Appellant was not only a mistake, but “irresponsible”.  As she developed her submissions, that became “seriously irresponsible”.  She pointed to the material within the decision that this Appellant had, so the Chairman records, been told at the end of the first day’s hearing when the next day would be.  Indeed, it would seem that there was some discussion which would have drawn attention to the date because of the need to reconcile the diaries of the lay members of the Tribunal with those of the parties.  Moreover the date had been confirmed within a couple of days by the Tribunal itself.  In such circumstances, she maintained, the Chairman was within the scope of his powers to conclude that this Appellant would never satisfy him that he came properly within 11.(1)(c) so as to justify a review.  However, although she argued the importance of finality, and as we have said in general terms, we endorse her submission that it is often just and fair as between the parties that there should be finality, she recognised that the logic of the Chairman’s decision, as he chose to express it, was opaque (I use my own word here to describe her submission).  With that, for the reasons which we have already indicated, we are bound to agree.  

Conclusions
34
In summary, then, having considered the submissions, we come to these conclusions.  We are only entitled to depart from the decision of the Chairman if he failed to take into account matters which he should have taken into account, or took into account matters which he should not have done.  Where a discretion is exercised, we have no right in this Tribunal, to second-guess it and make a decision of our own unless it seems to us that there has been a failure properly to apply the applicable principles or that the ultimate conclusion is one which is perverse.  

35
We think that having identified the two grounds upon which a review was sought, namely that the decision was made in the absence of one party, and that the interests of justice required a review, the Chairman should have dealt with both.  We do not see clear evidence from paragraph 8 of the decision that he did so.  So far as the attendance of the Appellant was concerned, we think there is force in Mr O’Dempsey’s point that the Appellant should not have been condemned as irresponsible in making what may well have been a genuine mistake, without at least hearing from the Appellant why it was that he had not turned up, and this would have to be at the hearing of a review itself.  Mr O’Dempsey points out that he turned up at the Tribunal on 10 December.  There being no material before us, in either decision, to indicate that that is not the case, we accepted that.  

36
Moreover, we are concerned that there is no indication in the first Tribunal decision, that of 10 January, that the Applicant who had shown every sign of participation in the hearing, having given evidence in October, was contacted as to his non-appearance even though his IT1 contained a phone number at which he might be.  If it happened, we think it should have been recorded, and would have been recorded.  But if it did not, we think that it would give at least further substance to consideration as to whether or not there should be a review, in part, on that ground.  

37
So far as the additional material is concerned, and the possibility of further evidence, in a case of this nature where the findings in respect of dishonesty were both important and based on the logic which we have described, we think it impossible to say that further evidence, put forward by solicitors as relevant and material, could not be sufficiently relevant or material such that it might arguably cause a different decision to be reached upon the original proceedings.  

38
Third, we would add that in the decision of 10 January, there is an indication that events before the first Tribunal took an unusual turn.  The counterclaim was one that had been entered late by the employers.  The Tribunal could only permit it to proceed if it was not reasonably practicable for the employer to have entered it earlier.  That issue was not determined at the outset of the hearing in October; it appears not to have been determined until the Extended Reasons were reached by the Tribunal towards the end of December and promulgated in January 2000.  

39
Accordingly, there is on the face of the papers, at least a risk, as it appears to us, that the Appellant may have been giving evidence to support his own claims against the Respondent, but not addressing the detail or substance of what was to be found against him, in part because he did not know for sure that it would be proceeded with, because the Respondents had yet to cross the procedural hurdle.  Moreover, by not attending on the December date, he was effectively disabled from arguing that the counterclaim should not have been admitted at all.  

40
These reasons lend emphasis to the importance, in this case, of the continued presence of the Appellant if he truly wished to pursue his application before the Employment Tribunal and his defence of the claim against him.  We cannot, in this hearing, determine the validity of his defence, nor can we anticipate, with any certainty, what the conclusion of a review hearing would be.  It does, however, appear to us that investigation and consideration of whatever additional material there may be, is to say the least, highly desirable and that one cannot say that in the circumstances of this case, there would be no reasonable prospect of success in overturning the original decision, upon the basis of some further information or document.  

41
Accordingly, we conclude that the Chairman did not properly address himself to questions he had to answer; he has not sufficiently indicated that he has taken into consideration the factors which are relevant, in particular, those we have identified specifically in this judgment.  We think that had he done so, he would inevitably have come to the conclusion that, on the peculiar and particular facts of this case, a review was required.  We should say nothing of course about what conclusion that review might come to; one consideration which the Tribunal will have to consider is the extent of the explanation for non-attendance.

42
This appeal will therefore be allowed, with a direction that the question that the original Tribunal, if it is still possible and practicable, should consider whether or not to exercise the powers it has upon a review, in the light of the judgment that we have delivered.  
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