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MR JUSTICE CHARLES:

1
This is an appeal from a decision of an Employment Tribunal sitting at Southampton, the Extended Reasons for which were sent to the parties on 17 December 1999.  

2
The Applicants before the Employment Tribunal were a Mr Carvey and nine others who were involved in a multiple action in which they claimed that they had either been made redundant by the First Respondent (Rentokil), or that pursuant to TUPE their employment was transferred to the Second Respondent (the MOD) and they had been unfairly dismissed.

3
As paragraph 1 of the Extended Reasons states the Employment Tribunal was dealing with a preliminary point as to whether or not there had been a transfer under TUPE in respect of Rentokil’s contract with the MOD.  

4
The decision of the Employment Tribunal was:

“1  There was a transfer of undertaking in accordance with the Regulations to the MOD.

2  The dismissals of the Applicants arose out of the transfer.

3  All claims against Rentokil are dismissed.”

The parties to this appeal and the position thereon of the Applicants

5
The Appellant is the MOD.  The Applicants’ position is that they do not oppose the appeal but, as Rentokil have opposed the appeal, they have received copies of all the documents and have attended at the hearing through their representative, Mr Smithson of the Kennet Citizens Advice Bureau Ltd.

6
The Applicants through Mr Smithson took no active part in the appeal as to whether or not there was a TUPE transfer.  

7
In their Notice of Appeal the MOD assert that if, and insofar as, the findings of the Employment Tribunal are to be read as including a finding that the dismissals of the Applicants fell within Regulation 8 (1) of TUPE the Employment Tribunal erred in making such a finding without having heard submissions from the MOD on the question whether such dismissals fell within Regulation 8(2) of TUPE.

8
As to this the relevant paragraph of the Extended Reasons is paragraph 33 which is in the following terms:

“The Tribunal unanimously finds that the dismissals arose as a result of and out of the transfer that we have found.  In those circumstances, we dismiss the First Respondents from these proceedings.”

And it should be read with paragraph 2 of the Decision recorded at the beginning of the Extended Reasons.

9
Paragraph 1 of the Extended Reasons makes it clear that the Employment  Tribunal is dealing only with the preliminary point as to whether or not there was a transfer.  Having regard to that in our judgment on a proper reading of the Extended Reasons the Employment Tribunal are not making decisions on the points which arise under paragraphs 8(1) and (2) of TUPE and have confined themselves to the preliminary issue.  The consequences of their decision thereon are that (i) Rentokil need take no further part in the proceedings, and (ii) the issues under TUPE that remain have not been decided and fall to be litigated in the future between the Applicants and the MOD.  

10
On behalf of the Applicants Mr Smithson accepted before us that the points relating to Regulation 8 of TUPE were not argued before the Employment Tribunal and that they remained to be decided.

11
We would add that if we are wrong and the Employment Tribunal were purporting to decide issues under Regulation 8 of TUPE they provide no adequate reasoning for their conclusions on those points and that would constitute an error of law.  We add that this omission of reasoning confirms us in our view that on a proper reading of the Extended Reasons the Employment Tribunal were not purporting to decide such points.

12
As indicated during the course of the hearing in our judgment, whatever the outcome of the main part of the appeal, the correct course for us to take on this aspect of the appeal is to order that if (contrary to our view), and insofar as, the Employment Tribunal have made a finding that the dismissals of the Applicants fell within Regulation 8(1) of TUPE, such finding be set aside and that this aspect of the appeal be allowed.

The background facts

13
These appear from the findings of the Employment Tribunal in paragraphs 4 to 13 of the Extended Reasons which are in the following terms.

“4.  The Tribunal found the following facts.

(a) All the Applicants were employed by the First Respondents as Security Guards at an Army camp known as CopehiIl Down on Salisbury Plain. 

(b) The First Respondents held the contract from the Ministry of Defence from 1991 until 10 April 1999 to provide Security Guards. 

(c) The terms of the contract and method of guarding the site are set out in the bundle at pages 20 to 133. 

(d) There had never been any complaints about the conduct of the employees, or the First Respondents’ running of the contract and certainly there was no evidence produced to criticise them in any way in the guarding of this site.

5.  Some time in 1998 the Second Respondents’ witness, Major Gouldstone was instructed to investigate the security arrangements and guarding methods at sites. 

To slightly expand on that, the Army had been reduced over the years in numbers and were finding it, and had found it, difficult to guard their own sites, and the Major’s task was to try and find a solution to this problem. 

6.  We can say straightaway that we took the view that the Major was endeavouring to explain to us Army principles and the way in which he had to conduct the matter, but we must also say that it was quite obvious that the decision made in regard to the termination of the First Respondents’ contract was not something he had a hand in and neither did he appear, through no fault of his own, to have much knowledge of employment law, more especially, transfer of undertakings in regard to the Regulations and the complications thereunder and that is no criticism of the Major. 

7.  It was unfortunate that at no time was the Tribunal given the benefit of hearing evidence on behalf of the Second Respondents in regard to how the decision-making came about in regard to the situation that Rentokil and these Applicants found themselves in. 

8.  The site involving the Applicants was known as a Category A site. Army Regulations required a Category A site to be guarded by armed guards.  Dispensation in regard to that, the Tribunal was told, can be given by the General Officer Commanding.  The site had been given this dispensation and the Applicants were unarmed guards on this site. 

9.  The Tribunal noted that for some fifteen years this had been manned by unarmed guards, but throughout that time had had the Category A description. 

10.  Major Gouldstone had advised setting up what is now known as the Military Provost Guarding Service (MPGS).  This was to be a new unit and was designed to take over armed guarding duties at Army sites with Category ‘A’.  His aim was to comply with the Regulations, he told the Tribunal, but the final decision on his recommendations was left to more senior Officers. 

11.  The correspondence in the bundle, pages 211 to 222 clearly indicates that the main consideration was cost-saving in using the MPGS which had been set up.  That correspondence flowed mostly between more senior Officers than Major Gouldstone.  There was no mention in any of the correspondence that this was to cover and ensure that the Regulations in regard to armed guards on Category A sites should be followed.  There was no mention that the terrorist situation posed an enhanced threat or problem.  What it did indicate was that the Colonel was concerned as to the safety of property on Copehill Down and, more especially, concerned as to criminal damage that might be occasioned to that site. 

12.  The Tribunal, however, were informed by the Major that he still considered there could be a threat, as he considered that there were terrorist organisations other than those that had been spoken about so voluminously in the media in recent weeks.

13.  The Tribunal also, however, had to take note that it would appear that threats from over the water, as we were told one Officer had referred to, had diminished over the years in any event, more especially during the period when this consideration was taking place as to whether or not Rentokil should lose their contract. 

14
In a nutshell therefore the position was that Copehill Down was a Category A site in respect of which for a number of years a dispensation had been given which enabled it to be guarded by unarmed guards.  Also for a number of years those guards had been provided by Rentokil pursuant to a contract between Rentokil and the MOD.  At the expiry of that contract the guarding was carried out by the MPGS which was a new unit designed to take over guarding duties at Army sites with a Category A status.  

Further findings and the reasoning of the Employment Tribunal

15
These are set out in paragraphs 14 to 32 of the Extended Reasons which are in the following terms:

“14.  The evidence indicates to the Tribunal that economies were the major issue in the final decision to terminate the contract.  The differences in operation were that:- 

(a) The guards were armed as opposed to non-armed.

(b) Shift hours and rotas were different. 

(c) There were no dedicated guards as far as the MPGS was concerned.

15. Our findings from that evidence are as follows:- 

A
There was an economic entity for the following reasons

(1) There was a dedicated work-force;

(2) there was an identifiable site; 

(3) there were identifiable duties, mainly security of the site;

(4) there was a sole contract with Rentokil for that purpose; 

(5) on termination of the contract there was no job available for the 

 work-force; 

(6) dispensation had been given since 1984. Page 14 of the IT3, that is the Notice of Appearance, makes that clear; 

(7) the First Respondents had held the contract from 1991 to April 1999; 

(8) the site had been guarded by contract guards, therefore, for some fifteen years despite the Regulation affecting a Category A site. 

16.  No evidence was before the Tribunal of details of a review that we were referred to having actually been carried out in regard to the change in requirements of guarding Copehill Down with armed guards. 

17.  No detailed evidence was before the Tribunal as to heightened security risks prevailing at Copehill Down other than that the Regulations had always required armed guards if it was a Category A site. 

18.  The correspondence, pages 211 to 222, indicates that the Military wished to comply with Regulations and to achieve substantive cost savings at the same time as utilising MPGS.

19.  Having successfully set up the new unit known as MPGS. the Second Respondents wished to use it and expand it. 

20.  The effect of this was that the Second Respondents had to terminate the contract of the First Respondent in respect of the Copehill Down site. 

21.  The Second Respondents were unable to take over the First Respondents’ workforce as they could not comply with the requirement of being able to carry arms. 

22.  The effect of the above findings was that the Applicants had no jobs on termination of the First Respondents’ contract. 

23.  Was there a transfer to the Second Respondents?  The Tribunal were referred to various cases, namely Spijkers, Süzen, ECM, Hernandez and Hidalgo.

24.  The guarding service was labour intensive. 

25.  It was accepted by the Second Respondents that they did not take on any of the Rentokil employees, who are the Applicants today. 

26.  The Second Respondents submitted that they did not fall within the decision in ECM as they had not refused to take on the employees to avoid TUPE, but because of the requirement of armed guards and that economies were bound to follow in the circumstances prevailing. 

27.  The Second Respondents submitted that even if there was an identifiable entity, it had not been transferred and referred to the fact that no assets or employees had in fact been transferred. 

28.  The Tribunal find that the identified economic unit was taken over by the Second Respondents for the following reasons. 

(i) The employer was the same, namely the MOD. 

(ii) The site being guarded was the same, namely Copehill Down.

(iii) The covering of the guarding services did not alter . 

(iv) It had to be 24 hours under Rentokil and under the MPGS.

(v) Security was the aim of the guarding service.  The Tribunal accepts that a major difference was the act of using armed guards as against unarmed, but in the finding of the Tribunal that does not affect the identity of the Unit. 

29.  The Tribunal took note of the words used in ECM and quote:  . “The applicant’s continued employment was contingent upon the continued existence of the service contract.  As such, there was an economic entity which retained its identity after the transfer”.  The Tribunal find that the economic entity retained its identity when it passed to the Second Respondents. 

30.  The Tribunal took note of paragraph 5 of Leading Counsel’s skeleton argument, which was enlarged by his submission on behalf of the First Respondents, and agree with the sub-paragraphs from A to F and were available to the Second Respondents, there having been an exchange of skeleton arguments. 

31.  The Tribunal unanimously find that the overriding reasons for the termination of the contract was one of economics and not an overriding urgent need to have armed guards. 

32.  In view of our findings on the evidence and documents produced the Tribunal unanimously finds that there was a transfer of an economic unit in accordance with the Regulations. 

The law

16
We were referred to a number of decisions of the European Court of Justice and to decisions of this Tribunal and the Court of Appeal in respect of the issue whether or not there was a “TUPE transfer” in this case.

17
Those authorities were concerned with circumstances similar to those which existed in this case, namely that the operations were labour intensive and there were no (or no substantial) transfer of assets.  

18
Many of the cases are discussed in the recent decision of this Tribunal in RCO Support Services Ltd v UNISON [2000] ICR 1502.  We were told that that case was under appeal to the Court of Appeal.  We reserved our judgment.  When preparing this judgment I have not found a report of that appeal.  However I have found the decision of the Court of Appeal in ADI (UK) Ltd v Firm Security Group Ltd [2001] EWCA Civ 971.  That report indicates that the RCO case is under appeal.  It may be that before the Members have had an opportunity to consider this judgment the judgment in that appeal will be reported.  The existence of a relevant decision of the Court of Appeal (and a likely further one) causes a logistical problem.  Naturally we did not hear submissions on the ADI case.  To solve the problem that we have taken that decision into account without hearing submissions on it, we propose to adapt the practice in the High Court and to hand this judgment down in draft to give the parties an opportunity should they wish to do so of making further submissions based on new authorities that have been reported since we heard this appeal.

19
We will set out the authorities we were referred to.  We were referred to a number of decisions of the European Court of Justice.  We shall refer to them in date order.  For ease of reference we have set out in a schedule hereto the passages in the authorities both in the ECJ and the English courts that we were highlighted during the submissions to us.

20
The ECJ cases were:

(1)
Spijkers v Benedik (Case 24/85) [1986] ECR 1119 and in particular paragraphs 10 to 14 of the judgment of the ECJ.

(2)
Schmidt (Case C-392/92) [1995] ICR 237 and in particular paragraphs 12 to 18 of the judgment of the ECJ.

 (3)
Süzen v Zehnacker Gebäudereinigung (Case C-13/95) [1997] ICR 662 and in particular paragraphs 10 to 16, 21 and 23 of the judgment of the ECJ.

(4)
Sánchez Hidalgo and Others (Joined Cases C-173/96 and C-247/96) [1997] ICR 662 and in particular paragraphs 26 to 32 of the judgment of the ECJ.

(5)
Hernández Vidal and Others (Joined Cases C-127/96, C-229/96 and C-74/97) [1999] IRLR 132 and in particular  paragraphs 25 to 32 of the judgment of the ECJ.

(6)
Oy Liikenne Ab Liskojarvi (Case C-172/99) [2001] IRLR 171 and in particular paragraphs 19 and 20 and 26 to 39 of the judgment of the ECJ.

21
I pause to comment that paragraph 29 of the judgments in the Sanchez Hidalgo and Hernandez Vidal cases and  paragraph 33 of the judgment in the Oy Liikenne case are in the same terms.  In our judgment:

(a) they accord with the view on the inter-relationship of  Spijkers (and other earlier cases including Schmidt) and Suzen taken by the Court of Appeal in the ECM case referred to below, 

(b) confirm an approach that all the circumstances should be taken into account, and

(c) support the view that an entity cannot be reduced to the activity entrusted to it (in this case guarding) and its identity emerges from that and other factors (see also paragraph 30 of the judgments in the Sanchez Hidalgo and Hernandez Vidal cases (which are in very similar terms) and paragraph 34 of the Oy Liikenne case), which also accord with the view of the Court of Appeal in the ECM case.

22
We also note that paragraphs 31 and 32 of the judgments in the Sanchez Hidalgo and Hernandez Vidal cases are in the same terms and that paragraph 32 thereof is in similar terms to paragraph 34 of the judgment in the Oy Liikenne case.  Paragraph 31 of the judgments in the Sanchez Hidalgo and Hernandez Vidal cases expressly refers back to paragraph 29 thereof and confirms that in taking the approach that has regard to all the circumstances the degree of importance or weight to be attached to each factor or criterion will necessarily vary from case to case.  

23
We were not referred to Allen v Amalgamated Construction Company Ltd [2000] ICR 436 save through other cases.  As appears for example from paragraphs 25 and 33 of the judgments in the ADI case, the ECJ applied its decision in Suzen in the Allen case and May LJ is of the view that the Allen case indicates that the ECJ adheres to its view in Suzen in so far as it might represent something of a retreat from earlier cases including Schmidt.

24
We also add that the Court of Appeal in the ADI case confirms the view we have expressed above (and which we reached at the hearing on the basis of the cases cited to us) that the facts have to be taken as a whole and not considered individually in isolation (see for example paragraphs 25, 33, 35 and 51 of the judgments).

25
The cases mentioned above (and the ADI case) refer to the underlying purpose of the Acquired Rights Directive.  Counsel for Rentokil reminded us of this and the most relevant part of it is in the following terms:

“Whereas economic trends are bringing in their wake at both national and Community level, changes in the structure of undertakings, through transfers of undertakings, businesses or parts or parts of businesses to other employers as a result of legal transfers or mergers;

Whereas it is necessary to provide for the protection of employees in the event of a change of employer, in particular, to ensure that their rights are safeguarded.”

26
We now turn to the English cases cited to us.  

27
 ECM v Cox [1998] ICR 631 (EAT), [1999] ICR 1162 (C/A).  

(a)
The decision of this Tribunal in the ECM case has given rise to consideration of the question whether the motive of the transferee (or the transferor) is a relevant, or determinative, factor in the consideration of the question whether or not there has been a transfer.  As to this the most relevant parts of the judgment of this Tribunal (which was delivered by the President – Morison J) are (i) the citation from the decision of the Employment Tribunal in that case at pages 634 G to 635 D, (ii) the passage at pages 638 F to 638 H, and (iii) the passage at page 639E to 639 H.
(b)
The Court of Appeal dismissed an appeal in the ECM case.  The judgment of the Court of Appeal is given by Mummery LJ.  The passages from the judgment of Mummery LJ (between 1167A and 1169F) are of particular importance.
28
Whitewater Leisure Management Ltd v Barnes [2000] IRLR 456.  We were referred to this case, in which the judgment of this Tribunal was delivered by Burton J, for confirmation of the proposition that to determine whether or not there has been a TUPE transfer the position both before and after the alleged transfer have to be considered and compared.  We agree.  

29
We also agree that for the purposes of analysis it is helpful to pose two separate questions and thus for a Tribunal to deal first with whether there was a relevant and sufficiently identifiable economic entity, and then proceed to ask and answer whether there was a relevant transfer of any such entity.  This reflects the parts of the composite question whether or not there has been a transfer.  However, as the Whitewater case makes clear, the fact that an Employment Tribunal do not pose and answer those questions or analyse the issues in that way, does not mean that they have erred in law.  But, having said that, we would like to endorse the views of this Tribunal as expressed in the Whitewater case that it would generally be best and appropriate for an Employment Tribunal to pose itself those separate questions and to answer them.  

30
We also agree with paragraph 13 of the judgment in the Whitewater case.

31
Paragraphs 14 to 16 of the judgment in the Whitewater case deal with what Burton J and others have described as the “ECM point” and are set out in the schedule hereto. 

32
It is not clear from the reports we have seen whether the Whitewater case was heard before or after the RCO case.  The judgment in the Whitewater case was delivered on 18 April 2000 which is after the dates on which the RCO case was heard by this Tribunal and before the date upon which judgment in the RCO case was given.  It is therefore unsurprising that the judgment in the RCO case does not refer to the judgment in the Whitewater case.  

33
After a consideration therein of the decision of the Court of Appeal in Betts v Brintel Helicopters Ltd [1997] ICR 792 paragraphs 15, 17 and 18 of the judgment of this Tribunal (chaired by the President (Lindsay J)) in the RCO case are set out in the schedule hereto. In paragraph 16 the President referred to and cited from the decision of the Court of Appeal in the ECM case.

34
We were not  referred to Betts v Brintel Helicopters Ltd [1997] IRLR 361 other than through the references to  it in the other cases.  Additionally we were not referred to Argyll Training Limited v Sinclair [2000] IRLR 630, or to Cheesman v R. Brewer Contracts Ltd [2001] IRLR 144 which are referred to by the Court of Appeal in the ADI case as a trilogy of cases.  It seems that the Court of Appeal in the ADI case were not referred to the decision of this Tribunal (chaired by Burton J) in the Whitewater case. 

35
The “ECM point”, the effect of the Suzen case and the possible tension between the decisions of the Court of Appeal in Betts and ECM are connected.  The difficulties in respect of them are shown by the fact that Simon Brown LJ dissents in the ADI case  As May LJ points out in that case they flow, or flow in part, from the judicial emasculation of the concept of legal transfer although the language of transfer is retained (see paragraph 20).

36
The “ECM point” is whether a transferee who does not take on employees of the transferor in order to avoid the application of the Regulations cannot rely on the fact that the employees were not taken on as a factor going to the question whether there was a transfer for the purposes of the Regulations (see ADI paragraph 13).

37
Prior to a consideration of the ADI case we found the reasoning and conclusion of this Tribunal chaired by Burton J in the Whitewater case on the “ECM point” convincing.  We still do and thus in our judgment the Court of Appeal in the ECM case did not regard motive as the decisive factor which allowed it to depart from or take the view it did on  Suzen.  It regarded motive as factor that could be taken into account.

38
Also prior to our consideration of the ADI case we were of the view that if there was tension, or a degree of tension, between the decisions of the Court of Appeal in Betts and ECM that, as such tension related to the effect of the Suzen case on earlier decisions of the ECJ, the decisions of the ECJ in the Sanchez Hidalgo case (which is referred to in the ECM case by Mummery LJ when he is dealing with his view that the importance of the Suzen case has been overstated), Hernandez Vidal case and the Oy Liikenne case resolved any such tension and demonstrated that:

(a) 
the earlier decisions of the ECJ have not been overruled, and 

(b)
the reasoning in them does not have to be reconsidered save in the sense that they are to be read with the amplification and clarification thereof contained in Suzen as is done in those later decisions of the ECJ. 

As the Court of Appeal pointed out in the ECM case, and those later decisions of the ECJ confirm (see for example paragraphs 30 in the Sanchez Hidalgo and Hernandez Vidal cases and paragraph 34 in the Oy Liikenne case referred to in paragraphs 21 and 2 above), the Suzen case identifies and sets limits (see sub-paragraph (5) in the citation from the ECM case).

39
We also remain of that view because the majority in ADI confirm that an “in all the circumstances approach” should be taken and that in contrast to the minority the mere fact that none of the labour was taken on by the purported transferee is not decisive.

40
Before returning to consider the ADI case we shall set out the positions taken by the parties before us. 

41
As appears from our views set out above on the cases we were referred to, in our judgment correctly:

(a)
the MOD did not take the point based on the Suzen case that was taken in the Court of Appeal in the ECM case, namely that where the only continuing feature is the activity itself and all that continues is the service itself it is impossible (our emphasis) to find that an undertaking has been transferred, thus the MOD did not argue that simply because none of the Rentokil employees were taken on there could not be a transfer,

 (b)
the MOD and Rentokil accepted that an “in all the circumstances approach” was the correct one to adopt and that the Suzen case should be approached and applied as indicated by the Court of Appeal in the ECM case, namely that it set limits,

(c)
Rentokil did not argue what has been described as the “ECM point” in the sense that if a motive to defeat or avoid the operation of the Directive (and TUPE) is found to exist that is by itself decisive and founds the conclusion that there is a transfer within the Directive (and TUPE), and

(d)
both the MOD and Rentokil accepted that motive and thus the reason why the employees of Rentokil were not taken on by the MOD was a factor that could be taken into account. 

42
In any event as to the  “ECM point” Rentokil in our judgment correctly accepted that the Employment Tribunal did not find that the MOD had a primary or secondary motive to defeat or avoid the operation of the Directive (and TUPE), and thus did not find that the MOD had deliberately chosen not to employ the Applicants (i.e. the former employees of Rentokil) in order to avoid (or seek to avoid) the operation of the Directive (and TUPE).  This meant that the relevance of the “ECM point” would have been to support an argument that if we concluded that the Employment Tribunal had erred in law the case should be remitted.

43
On motive, or the reason why the employees were not taken on by the MOD, Rentokil argued that the findings of the Employment Tribunal showed that (i) there was no need for the guards to be armed or that the MOD had not established this, and (ii) the primary motives of the MOD for making the change were economic.  We agree.  The MOD did not dispute these points.  They accord with paragraph 31 and the beginning of paragraph 14 of the Extended Reasons.  Additionally point (i) is in line with the long standing dispensation in respect of armed guards.  However the MOD, in our judgment correctly, pointed out that the findings of the Employment Tribunal are to the effect that a secondary motive, or reason, for using MPGS was a wish to comply with the Regulations and thus to use armed guards on this (and other) Category A sites (see paragraphs 18 to 22 and 31 of the Extended Reasons).

44
Counsel for the MOD drew our attention in particular to paragraph 32 of the judgments in the Sanchez Hidalgo and Hernandez Vidal cases.  We agree that they are relevant but in our judgment they have to be read with the paragraphs that precede them which show, as was accepted by counsel for the MOD, that all the circumstances have to be considered and thus that in the case of a labour intensive activity the fact that a major part of the workforce is not taken on does not mean that there is not a transfer within the Directive (and TUPE).  Additionally the points and approach referred to in paragraphs  41 (a), (b) and (d) mean that the fact that none of the workforce was taken on does not of itself necessarily mean that there was no transfer with the Directive (and TUPE).

45
In our view the conclusions we have recorded above and the approach of the parties accords with the guidance given by the President (Lindsay J) in the Cheesman case as it is set out in paragraph 29 of the judgment of May LJ in the ADI case.

46
In the ADI case the Court of Appeal were dealing with a case like this one where none of the relevant labour were taken on.  In our judgment the conclusion and reasoning of the majority in the ADI are to the effect that:


(a)
the mere fact that FSG (here the MOD) did not take on any of ADI’s (here Rentokil’s) labour force was not determinative of the appeal and thus the issue whether there was a transfer, 

 (b)
in a labour intensive case the motive or reason why none of the labour was taken on is a relevant factor to be taken into account, and 

(c)
if that reason (or a primary reason for not taking on the labour) is an “ECM reason” and thus to avoid the application of the Directive (and TUPE), and if the labour (or some of it) had been taken on there would have been a transfer within the Directive (and TUPE), then that reason is likely to be decisive, or at least a very strong, factor in favour of a conclusion that there was a transfer.

The most relevant paragraphs of the judgments in respect of those points are paragraphs 35 to 37 in the judgment of May LJ and paragraphs 51 to 53 and 58 and 59 of the judgment of Dyson LJ.  It seems to us that paragraph 52 of the judgment of Dyson LJ is particularly helpful, it is as follows:

It seems to me that, if the circumstances of an alleged transfer of undertaking are such that an actual transfer of labour would be a relevant factor  to be taken into account in deciding whether there has been a transfer of undertaking, then the tribunal will not be entitled, but will be obliged, to consider the reason why the labour was not transferred, if that has been raised as an issue.  If that reason is as was found by the tribunal in ECM (“an ECM reason”), then for reasons that I shall explain shortly, in my judgment it will be obliged to treat the case as if the labour had been transferred.  I am not sure that Mummery LJ went that far.  I consider that the fact that labour has not been transferred for an ECM reason should be given no less weight than the facts (where it is the case) that labour has in fact been transferred.  The fact hat workers have not been transferred for an ECM reason is either relevant or irrelevant to the ultimate question of whether there has bee a transfer of an undertaking.  If it is relevant, this is because what occurs in such circumstances is to be treated as equivalent to an actual transfer of labour.  I do not believe that there is any warrant for according to a failure to transfer for an ECM reason  a half way house between irrelevance and the full relevance that would be accorded to an actual transfer of labour.

47
In our judgment the majority of the Court of Appeal in the  ADI case go slightly further than the Court of Appeal in ECM in that although they confirm that an “in all the circumstances approach” is to be taken they indicate that an ECM reason is, or is likely to be, decisive or a very strong factor in the circumstances identified in paragraph 41(c) above.  That therefore adds to the ECM point.  But it must be remembered that it also confirms that this point is based on a finding that the reason or primary reason why the labour was not taken on was to avoid the application of the Directive (and TUPE).

48
Thus far in our view and notwithstanding this addition to the ECM point the decision of the majority in the ADI case does not mean that the arguments before us as to whether the Employment Tribunal erred have to be revisited because the Employment Tribunal did not find that there was an ECM reason.

49
However in our judgment paragraphs 36 and 45 of the judgments in the ADI case are against the argument advanced on behalf of Rentokil  (referred to in paragraph 46(D) below) based on the point that as mentioned in paragraph 43 above the findings of the Employment Tribunal showed that (i) there was no need for the guards to be armed or that the MOD had not established this, and (ii) the primary motives of the MOD for making the change were  economic.

50
In our judgment it was correctly common ground that the Extended Reasons do not contain detailed reasoning and are therefore somewhat short on analysis.

51
In our judgment although the Employment Tribunal  refer (and were referred) to the correct cases we have concluded that they erred in law in the following ways:

 (A)
They seem to have decided that because the overriding reason for the termination was one of economics that this meant both (i) that the entity retained its identity in the hands of the MOD after the termination of the Rentokil contract, and (ii) that there was a transfer within the Directive (and thus TUPE).  In our view the fact that the major, or overriding, reason for termination of the Rentokil contract was economic and thus not to change to armed guards (and thus that armed guarding was not necessary) cannot by itself lead to either of these conclusions.  We agree with the MOD that if an economic motive or economic decision of the transferor was to become the basis for deciding (i) whether the entity retained its identity, and (ii) whether there was a transfer, it would be difficult to imagine a situation when TUPE would not apply on the termination of one contract and a replacement  of service provider.  We add that as Mummery LJ points out in the ECM case one of the limits identified in the Suzen case is that the mere loss of a service contract to a competitor cannot of itself indicate the existence of a transfer.

(B)
As was pointed out to us the MOD had advanced as the reason for the termination the need for armed guards (see for example paragraphs 4 to 6 of the IT3).  It seems to us that having rejected that as the primary reason the Employment Tribunal fell into error in taking an approach which may have been based on the “ECM point” that because they rejected that reason and found that the overriding reasons were economic this founded a conclusion that there was a transfer within the Directive (and TUPE).  In our judgment that is an error because the Employment Tribunal did  not find that the MOD had a primary or secondary motive to defeat, or avoid, the operation of the Directive (and TUPE) and thus that there was an ECM reason.  Rather it found that there were two bona fide reasons which resulted in the labour employed by Rentokil not being taken on, namely overriding and main economic reasons and a subsidiary wish to have armed guards to comply with the Regulations without the need for a dispensation (albeit that they were not needed or necessary). 

(C)
In our view Rentokil’s argument that the finding that the change to armed guards was not needed or necessary leads to, or founds, a conclusion that there was a transfer within the Directive (and TUPE) is wrong.  This is because it is not an ECM reason.   Further the secondary reason found by the Employment Tribunal meant that the persons employed by Rentokil could not be taken on to carry out armed guarding because in law  they were not allowed to carry arms.  

(D)
Further and in any event in paragraph 36 of his judgment in the ADI case May LJ rejects the argument that in a case where none of the labour is taken on a transfer should be found unless the transferee establishes that the reason the labour was not taken on was an economic, technical or organisational reason entailing changes in the workforce of the transferee (see also paragraph 45 of the judgment of Dyson LJ).

(E)
They have not made a comparison, or a full comparison, of the position before and after the transfer in reaching their conclusion and have not taken into account the differences identified in paragraph 14 (b) and (c) of the Extended Reasons when setting out their reasons in paragraph 28 thereof. 

(F)
We agree with the MOD that the purported quotation from the decision of this Tribunal in the ECM case ([1998] ICR at 639H – see paragraph 31(iii) above) in paragraph 29 of the Extended Reasons is incomplete and either the Employment Tribunal have misapplied it, or failed to properly explain their application of it.  When read as a whole the passage in the ECM judgment deals with the first and second questions to be put and answered.  The abbreviation and elision by the Employment Tribunal has the result that it is not clear how they have interpreted and applied it.  The reference in the quote to the VAG contract (the service contract) is primarily to stage 1 (“Is there an economic entity?”) and in the quote stage 2 (“Retention of identity after transfer”) is dealt with by the passage after the colon which is not quoted by the Employment Tribunal.  Therefore the Employment Tribunal have either 

(i) 
taken the approach that because at the first stage the contract with Rentokil created an economic entity it necessarily transferred without for example considering whether in the words of the passage referred to in the ECM case “the work done was essentially the same”, or 

(ii) 
failed to properly explain how they have approached and applied the quote they have elided.  

We agree with the MOD that the fact that the employment of the Applicants by Rentokil was contingent on Rentokil’s contract with the MOD and therefore there was an economic entity as distinct from a mere activity whilst that contract continued cannot be determinative of the question whether the economic entity is identifiable in the hands of the MOD after the termination of the contract with Rentokil.

(G)
The reference to the skeleton argument of leading counsel for Rentokil in paragraph 30 of the Extended Reasons does not advance matters because the items so incorporated do not add anything new.  They were, and we quote: “(a)  a discrete operation; (b) a discrete job; (c) an identifiable economic unit; (d) substantial unit; (e) a profit centre; (f) dedicated employees”.  Point (c) is self serving.  There is overlap between the remaining points.  The points do not address the first and second stages and this is particularly the case with point (f) because of the finding that there were no dedicated employees when the MPGS were guarding the site (see paragraph 14(c) of the Extended Reasons), but also none of the points have regard to the points made in paragraph 14 (a) and (b) of the Extended Reasons and therefore seem to focus on stage 1. 

52
We therefore allow the appeal.

Remission or a decision by this Tribunal

53
The issue that then arises is whether we should decide the issue ourselves of remit to an Employment Tribunal.  The approach of this Tribunal to the question whether or not we can decide a case ourselves rather than remit has recently been confirmed by the Court of Appeal in Kapadia v London Borough of Lambeth [2000] IRLR 699, (see in particular paragraphs 18 and 19 of the judgment of Schiemann LJ).  In this context we are very conscious of the points that the Employment Tribunal is the fact finding body and that naturally they were not able to consider the  ADI case.

54
However it is clear from paragraph 6 of the IT3 and the skeleton argument of leading counsel for Rentokil before us that the ECM point was before the Employment Tribunal.  In that skeleton  he says that an issue before the Employment Tribunal was:

“if there was (or would have been) a transfer was that the reason for the Ministry of Defence deliberately not taking on the staff who had formerly been employed by Rentokil Initial.”

Additionally during his submissions before us leading counsel for Rentokil made it plain that this issue was before the Employment Tribunal.  He also emphasised that the MOD had failed to produce a witness who had been involved in the actual making of the decision to terminate the contract with Rentokil, but understandably no application was made below to require the MOD to call such a witness or to compel his or her attendance.  So the findings as to motive were made on the evidence given and there is no appeal on the basis that the Employment Tribunal should have heard further evidence.

55
In those circumstances in our judgment the fact that if the case was to be remitted the MOD might call additional evidence on the ECM point is not a good ground for remission.

56
There is no real dispute as to the other facts.

57
In those circumstances the relevant facts have been found by the Employment Tribunal.  On the basis of those facts it seems to us that any Employment Tribunal properly directing themselves should find that there was not a transfer within the Directive (and TUPE) and therefore that it is therefore appropriate for us to make the decision ourselves.  

58
We accept and proceed on the basis that whilst the contract with Rentokil was operating there was an economic entity.  Accordingly we focus on the second stage relating to the retention of its identity after the termination of the Rentokil contract.  Having regard to our views on the law expressed earlier in this judgment (and thus adopting an “in all the circumstances approach”) the factors we have had particular regard to in reaching our decision that there was not a transfer are:

(A)
The Employment Tribunal did not find that there was an ECM reason.

(B)
Although both can be described as “guarding” there is a real difference between the use of armed and unarmed guards.  Although on the findings of the Employment Tribunal the use of armed guards was not necessary and therefore (i) in that sense it can be said to be incidental, and (ii) it would have been possible for the Rentokil employees to have been taken on to carry out guarding as it had been done before, in our view it was nonetheless open to the MOD as a matter of choice to decide to use armed guards and therefore to comply with the Regulations (without the need for a continuing dispensation).

(C)
The Employment Tribunal found that a secondary reason or motive for not taking on the Rentokil employees was that the MOD made that choice and wanted to use armed guards.  Albeit that we accept that applying the findings of the Employment Tribunal the dispensation from the Regulations could have been continued it is nonetheless the case that on those findings that this choice and change was a genuine (albeit secondary) reason for terminating the Rentokil contract and not taking on the Rentokil employees.  Therefore it was not an invention or device to seek to avoid the application of the Directive (and TUPE).

(D)
The Rentokil employees could not carry arms and therefore could not provide an armed guarding service.

(E)
It follows that in our judgment there was a real difference for genuine reasons between the guarding carried on after the termination of the Rentokil contract and the Rentokil employees could not have provided that service.  In our judgment this points strongly towards the conclusion that the economic entity did not retain its identity in the hands of the MOD.

(F)
The point made in paragraph 51(D) above by reference to the ADI case.

(G)
Additionally on the findings of the Employment Tribunal after the termination there was no dedicated workforce, and less importantly the shift pattern was different (see paragraph 14 of the Extended Reasons).

59
In our judgment the most important of those factors are (A) to (F) and thus the change to armed guards and the fact that this was not simply to avoid, or to seek to avoid, the application of the Directive (and TUPE) and their combination with the factors mentioned in (G) inevitably lead to the result that there was not a transfer.

60
We accept that it might be said that the armed forces are therefore placed in a special position.  That is so in this case but to our minds that does not matter on the basis that the exercise of the choice to change to the use of armed guards was not motivated, or primarily motivated, by a desire to avoid the operation of the Directive (and TUPE).  We add that it seems to us that other large employers may have employees with special skills or attributes and that their use for “non-avoidance reasons” in carrying out an activity previously contracted out could also found a conclusion that there was not a transfer.

Overall conclusion
61
We allow this appeal and find that there was not a transfer of an undertaking within the Directive (and TUPE) to the MOD.  Accordingly (i) we set aside paragraph 1 of the decision of the Employment Tribunal (set out in paragraph 4 above), (ii) we set aside the order in paragraph 3 of that decision dismissing the claims against Rentokil, and (iii) we dismiss the claims against the MOD.  Further, as indicated in paragraph 12 above, we set aside paragraph 2 of the decision of the Employment Tribunal.

Addendum

62
Having been given the opportunity to comment on the ADI case both parties have indicated that they do not wish to do so.  The above judgment incorporates the typing amendments suggested  by the parties and agreed by us.

63
In replying leading counsel for Rentokil indicated that Rentokil would wish to have permission to appeal.  He said that he could forward grounds for the same but helpfully identified what Rentokil would essentially say.   In our view having regard in particular to paragraphs 57 and 58 (A) to (E) of this judgment the points so identified do not justify the grant of permission to appeal.  

64
We refuse permission to appeal. 

65
In doing so we are mindful of the points that (a) the issues in the case raise points on earlier authorities that have been the subject of recent decisions of this Tribunal and the Court of Appeal and that the RCO case is due to be heard by the Court of Appeal (if that hearing has not yet taken place), and (b) we have not invited Rentokil to provide their full argument on the grant of permission to appeal orally or in writing.  However in our judgment both these points support the view that the Court of Appeal should determine whether there should be permission to appeal in this case.  As to point (a) they can decide whether this case adds to appeals already heard or to be heard.  As to point (b) if this Tribunal was to reconvene to hear oral argument, or to further consider written argument, on whether there should be permission to appeal the difficulties of reconstitution would be likely to cause delay that would be avoided if application for permission was made to the Court of Appeal.  The delay would be prejudicial to the employees (i.e. the Applicants before the Employment Tribunal). 
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