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MR RECORDER LANGSTAFF QC
1.
We propose to give leave in the conjoint cases brought by Preston Borough Council as Appellant and by Geoffrey Driver as Appellant in respect of the decision of the Employment Tribunal of 5 December 2001.  We were faced at the outset by an application on behalf of Mr Driver to substitute in their entirety amended grounds of appeal for those which Mr Driver had himself formulated. We are happy to give leave for those amended grounds which raised 2 principal points, not least because they eliminate matters which we would otherwise have considered had little or no reasonable prospect of success (which are summarised in the original grounds between pages 4 and 7, paragraph 6(f) and thereafter of his original notice of appeal).
2.
We have however been urged by Mr Morgan that he should be entitled at the hearing to advance an argument that this Employment Tribunal did not put itself in a position properly to evaluate whether or not Mrs Harrison had been the victim of less favourable treatment.  He argued that there was evidence that Mr Driver had treated one or two others in a similar way.  Having considered, however, that the Tribunal had found that Mr Driver’s actions towards Mrs Harrison which she regarded as unfavourable to her were actuated by malice, he accepted that the hypothetical comparator at least was satisfied and did not seek to pursue that ground of appeal.
3.
Accordingly these appeals will go forward for hearing before the full Tribunal on two bases.  We hope we do no injustice to the full widthof the grounds put forward by summarising them under two heads:

(1)
Whether or not the Council was vicariously liable, as the Tribunal found, for the actions of Mr Driver toward Mrs Harrison.  That encompasses so far as Mr Driver is concerned whether or not he could be said to have committed a statutory tort under the 1975 Act against Mrs Harrison when he was neither an employee nor (he would claim) an agent of the Council but was instead a private individual for part of the period until 1999 and thereafter a local authority Councillor.
(2)
The second ground is whether or not the Tribunal adequately dealt with the question of whether it should extend time for the originating application to be made.  Although we can see that a decision as to that is likely heavily to be influenced by a decision on the first issue we can see that the matters which are covered and we will have to consider are so inter connected one with another that it is proper to give permission for that to go forward on that basis too.
4.
Because the hearing of this appeal will inevitably involve a reconsideration of the case of Moores -v- Bude-Stratton Town Council we consider that it is appropriate this appeal should be listed to be heard before the new President, therefore in Category A.  We consider that it will take a day and a half to argue.  We ask that skeleton arguments be provided to this Tribunal and exchanged between the parties no less than 14 days prior to the date of hearing and that photocopies of any authorities to be relied upon are supplied to this Tribunal.  It will be helpful, since there are 3 parties, if the parties could in a spirit of co-operation on this at least agree a joint bundle of such authorities, and if so that should please be done as we have indicated 14 days before the matter comes for hearing.  Unless anyone asks for any further directions that is our decision. 
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