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MR JUSTICE LINDSAY (PRESIDENT):

1. We have before us the appeal of Mr William S Thomson in the matter Thomson v The Ministry of Defence (Army).  Today Mr Whelan appears for Mr Thomson and Mr Macpherson for the respondent Ministry of Defence.

2. The statutory provisions which we shall need to have in mind are section 111(2) of the Employment Rights Act 1996 and section 97 of the same Act.  Section 111(2) provides:-

“(2) Subject to subsection (3), an [employment tribunal] shall not consider a complaint under this section unless it is presented to the tribunal-

(a) before the end of the period of three months beginning with the effective date of termination, or

(b) within such further period as the tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of three months.”  

The “effective date of termination” is defined in section 97.

3. So far as concerns the chronology, it begins Mr Thomson’s dismissal on 6 January 2000.  He had worked as a Regimental Quartermaster Sergeant-Major between 1988 and 6 January 2000 when he was discharged on medical grounds.  The medical grounds were said to be a consequence of a stress-related condition alleged to have been brought about by the circumstances of his employment.  In the latter part of his service he had worked at Tayforth Universities Officers Training Corps.

4. On 5 April 2000 three months expired from the date of his dismissal.  It was not, however, until 23 June 2000 that his IT1 for unfair dismissal was received by the Employment Tribunal.  So far as one call tell from his IT1, he had no representative acting for him at the time the IT1 was presented.

5. On 13 July the Ministry of Defence completed its IT3.  They claimed that Mr Thomson had been medically discharged following a medical board and:-

“Further, the application was lodged outwith the three-month time limit laid down in section 111(2)(a) of the Employment Rights Act 1996 and should be dismissed.  Since his dismissal the applicant has corresponded directly with the respondents concerning the reasons for his dismissal.  It is submitted that the applicant has no basis on which to establish that it was not reasonably practicable for him to have lodged his application within the time limit within the meaning of section 111(2)(b) of the Employment Rights Act 1996.  The respondents request a preliminary determination on the question of jurisdiction and time bar.”

On 30 October 2000 there was a hearing at Dundee and on 4 November 2000 the decision of the Tribunal under the chairmanship of Mr David S Williamson WS was sent to the parties.  It was:-

“The unanimous decision of the Employment Tribunal was that the applicant’s complaint of unfair dismissal should be dismissed as time-barred in terms of section 111(2) of the Employment Rights Act 1996; though it was not reasonably practicable for the applicant to have brought his complaint within three months of the effective date of termination of his employment, he had failed to bring his complaint within a reasonable time after it became reasonably practicable for him to do so.”

A Notice of Appeal under the signature of Mr Whelan, who had also appeared for Mr Thomson at the Employment Tribunal, was received by the Employment Appeal Tribunal on 24 December 2000.

6. Before going to the Notice of Appeal any further it would be as well for us to bear in mind some authoritative guidance that is given us.  Thus in Wall’s Meat Co Ltd v Khan [1978] IRLR 499 at paragraph 21 Lord Justice Shaw says:-

“It seems to me axiomatic that what is or is not reasonably practicable is in essence a question of fact.  The question falls to be resolved by finding what the facts are and forming an opinion as to their effect having regard to the ordinary experience of human affairs

The test is empirical and involves no legal concept.  Practical commonsense is the keynote and legalistic footnotes may have no better result than to introduce a lawyer’s complications into what should be a layman’s pristine province.  These considerations prompt me to express the emphatic view that the proper forum to decide such questions is the Industrial Tribunal, and that their decision should prevail unless it is plainly perverse or oppressive.”

We see no reason why that approach should not also be applicable to the question of whether, after the expiry of the three months (in a case where it has been found not reasonably practicable to have presented a claim within the three months) the IT1 has been presented “within such further period as was reasonable.”  Indeed, as the criterion after the expiry of the three-month period is “reasonableness”, rather than the more restricted test of “reasonable practicability”, even more so is the matter one for the Employment Tribunal, to be left to the practical commonsense of the Employment Tribunal which hears the evidence.  Thus in Wall’s Meat Co supra the Master of the Rolls, Lord Denning, said:-

“So the Tribunal had then to go on and consider whether it was presented “within such further period as the Tribunal considers reasonable.”  This was very much a matter for the Industrial Tribunal.”

Lord Brandon, in the same case, said, at paragraph 41,:-

“With regard to the second question, the reasonableness of the further period taken to present the complaint after the initial period of three months had expired, this was, to my mind, essentially a question of fact for the Industrial Tribunal.  It is not necessary to say that, if I had been the judge of the question of fact concerned, I should have made the same finding on it as did the Industrial Tribunal, …. It is sufficient to say that, on the primary facts found by the Tribunal, this further finding was not perverse or unreasonable, and, once again, therefore cannot be successfully challenged on law.”

7. Turning to the Notice of Appeal, the first ground argued on behalf of Mr Thomson is that two passages of the judgment of the Employment Tribunal were mutually contradictory and that the decision was thus rendered perverse.  Leaving aside whether the presence of two contradictory passages is of itself an indication of perversity, we do not, in any event, find the passages contradictory.  The first passage is:-

“Those assisting him, and Mrs Thomson in particular, accordingly knew of the time-bar at that time and neither the applicant nor they took any steps to procure the submission of the application to the Employment Tribunal for a period of at least three weeks after the advice was obtained.”

The second passage is:-

“We do not know, for example, whether Mr Mitchell or any of the other people who were, most commendably, helping the applicant in his time of greatest difficulty, even appreciated that the applicant could bring a complaint of unfair dismissal, given the apparent uncertainty over his status, nor whether any of them had been aware of the existence of a time limit.”

However, it is plain in context that the former relates to the situation as at the end of May 2000 after professional advice had been taken by Mr Thomson and the latter refers to an earlier period before such advice was received.  We do not accept that the two passages illustrate any perversity.

8. The second ground of appeal is this:-

“The Tribunal has inferred evidence which was not led during the hearing.  At page 12 line 21 the Tribunal found, “We find that legal advice included advice that there was a time-bar in appropriate circumstances.”  At page 12, line 23 the Tribunal state, “We also find that it was likely the applicant was advised that, although his case was difficult, it would have to be pursued promptly.  We require to make that finding by inference, as no evidence was led on the applicant’s behalf in any detail what the advice was.”  It is respectfully submitted that the Tribunal erred in law in imputing this element of knowledge of the applicant when no evidence was led during the hearing in relation to this matter.  The Tribunal has therefore erred in law.”

We will revert later to some misgivings we have on this part of the case but the Employment Tribunal held that the precise date on which legal advice was taken had not been established and that no evidence was led by the applicant in any detail as to what that advice was.  However, there was evidence that Mr Thomson, accompanied by his friend Captain Ellison, had two consultations with solicitors, about a week apart.  The Employment Tribunal said:-

“The applicant, accompanied by Captain Ellison had consultations with two solicitors, probably about a week apart.  At both of these consultations, the applicant was advised that he had not made an unfair dismissal complaint in time and he was advised of the three-month time limit.”

The Tribunal added:-

“…. He was advised that he would find it difficult to find a lawyer to take his case on and he was asked for a substantial payment to account before one of the solicitors consulted would take on the applicant’s case.”  

That, but not necessarily that alone, led the Employment Tribunal to draw inferences.  They said:-

“He was probably advised by one or both of these solicitors that the statutory time limit for making a complaint was not a complete bar and that in appropriate circumstances the three-month period might be extended.”

After mentioning the request for a substantial payment on account that we have cited earlier, the Tribunal continued:-

“That requirement would not have been given if the solicitors had been of the opinion that the applicant’s case was certainly time-barred.  It is likely that the applicant was advised that if he was to proceed he would require to do so promptly.”

We shall revert later to this part of the case but we cannot describe that inference as improper, nor was it an error to draw inferences given the applicant’s failure to adduce more detailed evidence than he did of the advice he had received.  Captain Ellison, for example, was not called, nor was his evidence given by written statement.

9. In the third ground Mr Thomson first relies upon London International College Ltd v Sen [1993] IRLR 333 CA for the proposition that a prospective complainant does not lose for all time his right to rely on the “not reasonably practicable” defence once he consults a solicitor. We would not wish to doubt that proposition even were we at liberty to do so.  The Court of Appeal was there dealing with a case where the prospective claimant was given wrong advice.  But what has the proposition got to do with this case? Mr Thomson won the issue as to whether or not it had been reasonably practicable for his IT1 to be presented within the first three months after the dismissal.  The Employment Tribunal held:-

“The facts which we have found lead us to the conclusion that it was indeed not reasonably practicable for the applicant to have made his complaint in time, within the three months prescribed by section 111 of the Act from the effective date of termination.”

In order to be wholly relevant to Mr Thomson’s case the submission would need to have been two-fold; firstly, that where an Employment Tribunal is considering whether an IT1 has been presented within such further period outside the first three months as was reasonable, it ought not to have in mind that it was open to it, on the facts, to infer that the complainant, together with a friend who was helping him, had been advised by solicitors that if there was to be any chance of satisfying the time-bar provision then an application would need to be made promptly.  Secondly, that the Tribunal should not either have in mind the date of the receipt of such advice.  Not only was no such submission made to the Employment Tribunal, it would, in our view, have had to be rejected had it had been made.  Mr Whelan, adds, referring to London International College supra that:-

“Furthermore this authority decided that “….what matters is the complainant’s state of mind or his understanding of the position ….”  As per Bingham M R at para 16.”

That, though, is not what the passage says.  At page 336 para 16 the quotation reads (with our emphasis):-

“If however, it is his state of mind and his understanding of his position which matters, it seems strange to me that a complainant who is misled by incorrect advice into misapprehending his rights is unable to rely on the escape clause ….”

In our case there is no question but that Mr Thomson is able to rely on the escape clause. Moreover, Sir Thomas Bingham M R then fell back to the conventional position that the matter was one of fact; in paragraph 17 he continues:-

“I question, however, whether the earlier cases were really purporting to lay down a rule of law to govern what is essentially a question of fact, and I am not persuaded that the prospective complainant loses for all time his rights to rely on the escape clause ….. absolutely once he consults a solicitor potentially liable for wrong advice ….”

We are unable to discern any error of law in this third ground which Mr Whelan raises.

10.
A fourth ground is as follows:-

“The Tribunal held that it was not reasonably feasible for the applicant to have submitted his claim within the three-month statutory time limit, at page 11 line 11.  The Tribunal then went on to find that the complaint was not presented within a further reasonable period thereafter, at page 13 line 29.  The Tribunal primarily reached this conclusion based upon the applicant having obtained legal advice at the end of May 2000 and delaying until 23 June 2000 before submitting a complaint to the Office of the Employment Tribunal at page 13.  It is respectfully submitted that this decision is perverse.  It is submitted that given the whole circumstances of the case and when regard is had to the applicant’s medical complaints, no other Tribunal would have reached this conclusion.  Reference is made in particular to the case of Schultz v Esso Petroleum Company Ltd [1999] IRLR 488.”

The Schultz case, apart from its emphasis on the need for the Employment Tribunal to have regard to all material surrounding circumstances, is, as it seems to us, of no particular assistance, as, unlike Mr Thomson, Mr Schultz had lost at the Employment Tribunal the very issue which Mr Thomson won, namely the question of reasonable practicability during the first three months.  The Court of Appeal in Schultz did not need to deal with the question of presentation within any further period beyond the initial three months.  Mr Thomson does not advert to any material circumstance given in evidence that the Tribunal can be seen not to have had in mind in the course of a full, even fulsome, decision.  

11.
As for the medical position, it was not available to explain the delay from late May to 23 June 2000.  The Tribunal made a number of observations in this area.  Thus:-

“As at the end of May 2000, the applicant was made aware of the time limit for submitting a complaint of unfair dismissal.  By that date the applicant’s mental health had improved though he was still depressed.  He was able to convey to Mrs Thomson the nature of the advice which he had been given.  Those assisting him, and Mrs Thomson in particular, accordingly knew of the time-bar at that time and neither the applicant nor they took any steps to procure the submission of the application to an Employment Tribunal for a period of at least three weeks after the advice was obtained.”  

In another quotation the Tribunal says:-

“By the stage when that legal advice had been received by the applicant, making the best we can of the limited medical evidence and the absence of detailed evidence from the applicant or Mrs Thomson at the hearing about the applicant’s mental condition, we find that the applicant was able to appreciate and to understand the advice which he was then given and to inform others and in particular Mrs Thomson of the advice which had been given to him.”

A little later the Tribunal adds:-

“It was not obvious on the basis of such evidence as was led about that period why, legal advice having been taken when it was, the presentation of the application was materially delayed.”

The Employment Tribunal had noted that by about early March the applicant had obtained full-time employment.  There had come a period during which his health was improved; he had continued to hold down his job and he was able to make a decision to attempt to discontinue his medication.  He was able to undertake some socialising, held the Tribunal, at least to the extent of going out on his own to the pub.  The Tribunal had a medical report in front of it.  It does not assist the appellant for us to consider whether some other Employment Tribunal might have decided otherwise than this one did or, indeed, whether we ourselves would have decided otherwise; limiting ourselves to asking whether no Tribunal properly instructing itself could reasonably have concluded as this one did, we cannot say that that is the case.

12.
The Notice of Appeal at paragraph 5 raised two Human rights arguments but Mr Whelan began his argument by indicating that they were abandoned.  Had we been confident that there was material within them that would or might have significantly improved Mr Thomson’s prospects on the appeal we would have needed to pause longer than we did before accepting that the grounds were indeed abandoned.  However, at first blush we saw no prospect of success in an argument that the domestic primary legislation was incompatible with article 6 nor that there was here any disability discrimination offensive in Human rights terms.  We thus accepted Mr Whelan’s abandonment of the grounds which he had specified in his paragraph 5 of the Notice of Appeal.

13. We mentioned earlier that we had some misgivings. The first is about the Tribunal’s inference as to the legal advice which Mr Thomson received  If the only ground that the Tribunal had for its conclusion that Mr Thomson was probably advised as to the time-bar, as to its not being absolute and that process, if any was intended, would need to be launched promptly, was that the solicitors he went to or one of them had asked for money on account that, as it seems to us, would have been a dangerously insubstantial basis for the inference.  So also if the inference was based on his being told that he would find difficulty in finding a solicitor to take his case on.  It could have been, for example, that each solicitor had said, in effect, that neither he nor any other solicitor would do anything at all until some deposit were paid.  Indeed, at one point Mr Whelan said that that had been the evidence.  Firstly, there are, however, passages at which the Tribunal refers to the evidence in a manner that suggests that its conclusion was not based solely on such inference.  Thus they say (with our emphasis) :-

“At both of these consultations, the applicant was advised of the three-month’s time limit”

and later:-

“We find that legal advice included advice that there was a time-bar and that it was possible to disapply that time-bar in appropriate circumstances.  We also find that it was likely that the applicant was advised that although his case was difficult it could be pursued and that it would have to be pursued promptly.  We require to make that finding by inference as no evidence was led on the applicant’s behalf in any detail as to what the advice was.  We think it probable, however, that an adviser who was specifically addressing the issue of time-bar, as the evidence disclosed the solicitors did, would have informed the applicant that if any chance of using the proviso was to be secured an application to a Tribunal would need to be made promptly.”

Secondly, Mr Whelan, after consulting his client in this regard, later candidly indicated that neither he nor Mr Thomson could remember precisely what the evidence in this area was.  With some unease we feel we must accept that it was not merely an inference such as we have earlier described that led the Tribunal to hold as it did.

14.
A second misgiving is this; the Employment Tribunal cannot be seen to have paid any regard to a possibility that the Ministry of Defence’s assertions to Mr Thomson that he was completely excluded from the protection of Part X of the Employment Rights Act may have delayed and deterred him and those assisting him in connection with the launch of proceedings.  He may also have been deterred by its being said to him that he would need to pay a substantial sum in advance if one of the solicitors would act for him.  It may be that the answer to why no attention is seen to be paid to such issues is there that was no evidence given upon them but we would have preferred that they should have been expressly dealt with, if only for the Tribunal to have the point made that no evidence was given upon them.

15. Thirdly, Mr R P Thomson was concerned on a related point, namely that a long-serving employee dismissed on medical grounds related to stress and needing to deal with the unusual and difficult averment that he was completely outwith the protection of Part X of the Act (an averment potentially requiring advice on Human rights lines) should have been left without financial assistance and, in turn, left unassisted by the legal profession for want of means during a period crucial to the pursuit of his claims.  Mr R P Thomson, was uneasy, too, at the fact that it was the not lengthy delay between late May 2000 and 23 June 2000 which put paid to Mr W S Thomson’s chance of proceeding further with his case, a complicated one raising consideration of the position of Mr Thomson as a member of the serving Armed Forces and of the effect of detailed legislation relating to such personnel.  Against the background of a man who had suffered from a mental condition and who had had the difficulties in obtaining advice to which we have referred, the delay between the end of May and 23 June, it may be said, could well have been more generously regarded than it was.  It would be quite impossible, for example, to categorise as being in error of law a Tribunal that had concluded that that period of delay should not have barred the applicant.  However, whilst thinking it right to express these misgivings, we are unanimously of the view that as the questions raised, as the authorities to which we have referred so clearly show, are chiefly to be regarded as ones of fact, they fall to be decided by the Employment Tribunal that has seen and heard the witnesses and to whom the legislature has entrusted the finding of fact.  We are unable to describe the decision as perverse and, finding no material error of law, we must dismiss the appeal.  

16. That is not to say there are no errors of law at all in the decision.  At one point the Tribunal says:-

“Section 111 requires that consideration be given to whether it was reasonably practicable for the applicant to have taken the necessary step of presenting a timeous complaint.”


A little later they say:-

“Was it reasonably feasible for the applicant to have presented a complaint of unfair dismissal on or prior to 5 April 2000?”


The Act does not address whether it was reasonably practicable for the complaint to be presented by the applicant but whether it was reasonably practicable for it to be presented, not saying by whom.  However, as, during the relevant period, those around Mr Thomson and advising and assisting him were, if anything, better placed than he to present or procure the presentation of an IT1 on his behalf, a focus on Mr Thomson himself and on his ability could only have been to his advantage.  Secondly the Tribunal asked itself whether Mr Thomson had failed to bring his complaint within a reasonable time after it had become reasonably practicable for him to do so.  The Act itself does not put the matter that way; it looks to whether the complaint presented was made “within such further period that the Tribunal considers reasonable”, the further period not being in terms limited to start when it had become reasonably practicable for the complaint to be presented.  However, at any rate on the facts of this case, we cannot see that the difference between the language used by the Tribunal and the language used by the Act in any way redounds to Mr Thomson’s possible disadvantage and so if there was error there it is immaterial error.  

17.
Reverting to material error of law, as we have mentioned, having found none, we must dismiss the appeal.
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