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LORD JOHNSTON:

1. This is an interlocutory appeal in respect of certain orders of the Employment Tribunal in relation to procedural matters, in the course of what has become a very long-running case.

2. The case is concerned with claims for equal pay as between primary and secondary teachers, focussed in South Ayrshire.  Considerable evidence has been heard on the merits of the case but a separate issue arose in relation to whether or not it was competent to seek to call evidence from a witness who was not employed by the respondents’ local authority but, in fact, was a teacher in a secondary school in Highland Region.  The issue of competency was decided by the Employment Tribunal in favour of the applicants and that decision was upheld by this Tribunal.  As presently advised, the decision of this Tribunal is under appeal in the Court of Session and we were advised that whatever the outcome there, it is likely the matter will go to the House of Lords.

3. Given the inevitable delays in the current appeal process system within the court process, it is likely to be at least two years before the issue is finally resolved.

4. The issue, however, is whether or not the witness in question, a Mr Jackson, is a competent witness.

5. In a decision dated 10 May 2000, the Tribunal declined to hear the evidence of Mr Jackson on some form of reserved basis.  They said:-

“The remaining issue is whether we should admit evidence relevant to Mr Jackson as a comparator at that time.  Our view is that it would be much more than a mere discourtesy to the EAT to proceed with such evidence.  Whether or not we hear such evidence is now purely a matter for the appeal tribunal; we have made our views on the matter known and they may be right or wrong, but for the moment we are functus in at least this aspect of the case.  Whatever inconvenience, delay, or other detriment this may mean, we cannot jump this particular hurdle at this time.  Whether or not we can proceed to a final decision in the case as a whole without having this issue determined is a matter for argument at a later stage.”

6. Thereafter, it appears consequent upon a discussion at the termination of evidence at a hearing held in Glasgow on 12 December 2000, the Tribunal unanimously determined that the evidence of Mr Jackson should now be admitted, subject to reservation on questions of competency and relevancy.  Given this is an interlocutory appeal, we simply refer without quoting, to the factors taken into account by the Tribunal in their decision which is in fact dated 13 December and to be found on page three thereof.

7. However matters do not end there because ex proprio motu apparently stemming from the same hearing but without any further submissions, the Tribunal produced a further note dated 17 January 2001 which was placed before us at the hearing before us.  That note reveals an intention or if not a decision on the part of the Tribunal to discharge a hearing set down in February to hear further evidence and to sist the case until such times as the position of Mr Jackson as a competent witness has been resolved.

8. This latest decision, which can only be described as extraordinary, appears to reverse the previous decision as to whether or not Jackson’s evidence should be taken on some form of reservation and to impose a sist which neither party seems to want.

9. Mr Truscott, who appeared before us for the appellants, the local authority, submitted that the Tribunal had reached initially the correct conclusion in determining that Mr Jackson was not a competent witness pending the determination of the appeal process and could not be heard by them, a subsequent change of heart which could only presumably be regarded as a view, was in any event incompetent because they had no jurisdiction at any time to hear the matter once the question had passed out of their control through this Tribunal and onwards.

10. He went on however to submit that the reasoning produced by the Tribunal to support its various changes of mind was difficult to follow and produced no logical pattern.

11. He maintained that in fact the only remaining evidence apart from that of Mr Jackson would be related to completing the evidence in relation to “like work” and if necessary “equal value” and thereafter to consider the defence that was being proferred under section 1(3) of the Act.  He submitted these issues were solely related to the South Ayrshire comparators and the position of Mr Jackson’s evidence was quite separate and uninvolved in these questions.  He therefore asked us to order the Tribunal to complete the leading of the evidence on these matters.

12. Mr Neilson, who appeared for the applicants, expressed a willingness to complete the hearing of evidence on “like work” but submitted that it was not appropriate for the section 1(3) evidence to be heard until the evidence of Mr Jackson had been taken, hence his position was that the evidence should be taken under reservation.  His position towards the end of his submissions appeared to be that he needed Mr Jackson’s evidence to consider what cross-examination he might have to put to the other remaining witnesses in relation to the section 1(3) issue.

13. This case has got into a total procedural mess which requires to be unravelled in the interests of the parties and justice, if nothing else to try and maintain some form of momentum.

14. We consider that the issue of the competency of Mr Jackson as a witness, being under review by higher courts, is not one that can be considered by the Employment Tribunal of first instance and he must therefore be regarded as an incompetent witness until such time as the matter is resolved.  It would therefore be wholly inappropriate for his evidence to be taken in any shape or form before the Tribunal and even more so if was to be formed part of the contents of a cross-examination although we have some difficulty in seeing why that should be.

15. In these circumstances we will allow this appeal to the extent of reversing the order which calls for his evidence to be taken on a reserved basis.  We do not see how a witness who is incompetent can have his evidence taken subject to competency.

16. Furthermore we consider the decision by the Tribunal to order a sist is wholly inappropriate if not perverse.  It is essential to make progress in this case, so far as that is possible.  We are not persuaded that there is any prejudice to the applicants if the evidence in the case is completed, save that of Mr Jackson if it becomes necessary and competent.  We take the point that the passage of time may affect Mr Jackson’s recollections or even ability to give evidence but he is not a witness required nominatim. If he were to become unavailable for any reason due to the passage of time, his successor in the school’s evidence would be equally relevant.

17. Mr Truscott asked us to direct that the Tribunal should both complete the evidence other than that of Mr Jackson and reach a decision upon that evidence in relation to South Ayrshire comparators.

18. We are not prepared to go that far.  We do not consider it appropriate for this Tribunal to make a direction to the lower Tribunal that it must reach a decision although we would expect submissions to that effect to be made at the conclusion of the evidence.  What we propose to do to get this case back on the rails is to allow the appeal, quash the order with regard to the taking of Mr Jackson’s evidence, quash the order as regards discharging the February dates and imposing a sist and direct that the date set aside in February be used to progress the case by hearing the remainder of the evidence in relation to “like work” and if necessary “equal value” and thereafter go on to proceed to complete the case under reference to the section 1(3) defence.  That will leave a final determination of the case depending only upon the decision in relation to the evidence of Mr Jackson, if it is thought that remains necessary.
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