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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a finding of the Employment Tribunal that they had made unlawful deductions of wages from the respondent employee’s paypacket.

2. The background to the matter is that the appellants, who are builders, had historically employed bricklayers, of which the respondent was one, as self-employed labour sub-contractors.  However, in April 1999, the appellants abandoned that practice in favour of contracts of employment and all employees thereafter were subject to such a contract.

3. While self-employed, the bricklayers were entitled to a bonus calculated on a certain basis and when the change was made in April 1999 the existing employees, as they became, were informed that there was to be a change in the bonus system to take account of additional costs that the employer was bound to undertake now that his workforce were employees as opposed to self-employed.  Those were for holiday pay, sick pay and National Insurance Contributions.  The net result of this was that employees in fact received a smaller bonus.

4. The respondent was not employed at the time of the changeover but subsequently re-joined the workforce and it is clear from the findings that it was not explained to him there had been a change in the bonus system.  He therefore expected the old system to operate and when he received his first payslips, having resumed employment as an employee which revealed that the smaller bonus was in fact being paid, he complained.  He was eventually told the reason for the reduced bonus. 

5. Against that background, the finding of the Tribunal are as follows:-

“I considered the evidence and the submissions.

Section 13 of the Act provides that –

“(1)
An employer shall not make a deduction from wages [the definition of which includes a bonus] of a worker employed by him unless –

(a) the deduction is required or authorised to be made by virtue of a statutory provision or a relevant provision of the worker’s contract or

(b) the worker has previously signified in writing his agreement or consent to the making of the deduction”.

The bonus system operated by the respondents up to 5 April 1999 and to which the applicant was accustomed while working as a self-employed sub-contractor was that bricklayers were paid for what they laid.  It was to be based on “measured output and productivity.”  Upon the changeover to employment status of their workforce, the respondents introduced a compensatory reduction in the bonus pay, to take account of the benefits of employment being enjoyed by the workforce as constituted at the time.  The variation was explained to the workforce, who accepted it.  Although Mr Carson’s position was that the applicant would have been told when he commenced his employment about the prevailing bonus reduction, he was unable to confirm that to be the case.  If their intention was that new employees’ bonuses were to be similarly affected, then a modification to the standard terms and conditions issued to them was required, but none was made.  I was not satisfied, on the balance of probabilities that the applicant was informed orally of the percentage reduction, which was why he queried it when he got his payslip:  The respondents had compiled a handout about the effects of employment status including the implications for the bonus system, which was issued to their workforce at the time of the changeover, but not to those taking up employment subsequently.  Accordingly, I considered there to be no contractual basis for the reduction in bonus.  It was common ground that no request was ever made to the applicant to sign his agreement to the making of a reduction to his bonus.  Although his claim purported to be based on breach of the Working Time Regulations, the facts did not support that basis of claim.  This was not, in my view, a claim for holiday pay or wages in lieu of annual leave on termination.  The respondents’ purpose in reducing the bonus was, in the circumstances, irrelevant: this was simply a claim of unlawful deductions from wages.

I then considered the respondents’ contention that what was at issue was truly an adjustment and not a deduction, and concluded that such a claim was one of semantics.  In so finding, I had regard to the EAT’s decision in the case of Bruce & Others v Wiggins Teape (Stationery) Ltd [1994] IRLR 536, that “no valid distinction is to be drawn for the purposes of the Wages Act between a deduction from wages on the one hand, and a reduction in wages on the other.  The issue is whether, for whatever reason, apart from an error in computation, the worker is paid less than the amount of wages properly payable to him.”  I considered the amount of bonus properly payable to the applicant under the Act, was the appropriate share of the final price of the jobs performed by the applicant as shown on the allocation sheets.”

6. Mr MacKay, appearing for the appellants, adopted a simple but clear approach.  Upon the evidence, there was no basis upon which it could be asserted that an employee was entitled to be paid under the old bonus scheme and, therefore, the employee in this case had not established a right to the increased sum which therefore meant that the payment of the smaller sum was an unlawful deduction of wages.  Mr McElroy, appearing for the respondent, simply followed the findings of the Tribunal to the effect that since the employee respondent had not been informed of the change in the bonus system, his expectation that the old system was still operated was a legitimate part of his contract.

7. We find the position in this case extremely confusing.  We were shown what were called allocation sheets which showed that the larger sum had initially been entered as the right payment but had then been crossed out in favour of the smaller sum which was actually paid.  The Tribunal refer to this in the first paragraph on page 3 of their decision and in the last sentence of the paragraph we have quoted.

8. In normal course, it is for the employee claiming an unlawful deduction in wages, to show what his contractual entitlement for payment was in a particular case and thereafter point to a lesser sum being paid.  Alternatively, it was for an employer to show that there was no obligation on his part to pay the larger sum which could therefore admit a deduction in respect of the sum actually paid.

9. In this unfortunate case, neither of these positions appear to have been achieved.  While on the face of it, the employee appears to have failed to establish a legal entitlement to the larger sum, however, we are not prepared so to hold, because the matter is a question of evidence and the matter was carefully considered by the Tribunal Chairman.  While the matter could easily have been clarified by the employer before the Tribunal, he has not been able to destroy the implication of the allocation sheet which we were shown which obviously the Tribunal has accepted as the basis for its decision.

10. In these circumstances and for that reason alone, we consider that if we interfere with this decision we will be substituting our own view on evidential matters which are primarily for the Tribunal of first instance.  For this reason and for this reason alone, we will therefore not interfere with this decision.

11. In these circumstances this appeal is refused.
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