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LORD JOHNSTON:

1. This appeal at the instance of the employee applicant is against a finding of the Employment Tribunal on a preliminary question that it did not have jurisdiction to consider the applicant’s complaint in terms of section 103A of the Employment Rights Act 1996 and the complaint was dismissed insofar as it related thereto.  The matter was referred on for a full hearing on the general question of unfair dismissal excluding the issue of section 103A.

2. The relevant section was included in the 1996 Act by reason of the Public Interest Disclosure Act 1998 which took effect on 2 July 1999.  The so-called protected disclosure in terms of that section, upon the admitted facts in this case, took place originally in November 1993 when he was dismissed from his then employment by the respondents.  He continued to work in the oil industry and by reason of various transfers of undertakings found himself again employed by the respondents in 1999.  He was informed on 15 September 2000 that his employment was terminated, the alleged grounds being redundancy.  The appellant is claiming unfair dismissal but also certain remedies in relation to his allegation that the real reason for his dismissal remained the original disclosure he had made to the Inland Revenue in 1993.  The preliminary issue to be determined was whether or not the protection afforded by now section 103A could apply in relation to a disclosure which took place prior to the coming into force of that section. This question was classified as to whether or not the relevant section was to be applied retrospectively, although as will become clear, we are not satisfied that that is necessarily the proper approach.

3. After narrating the submissions of parties and setting out the statutory provisions, the Tribunal determined as follows:-

“The applicant in this case sought interim relief but before this could be considered we first had to decide whether or not the Tribunal had jurisdiction in view of the fact that the alleged “protected disclosure” had been made some years before the relevant legislation and, in particular, PIDA, came into force.

It was clear from the various authorities to which we were referred that there is a presumption against a statute being construed as retrospective.

In particular, in his judgement in Yew Bon Tew, Lord Brightman said at page 558:-

“Apart from the provisions of the interpretation statutes, there is at common law a prima facie rule of construction that a statute should not be interpreted retrospectively so as to impair an existing right or obligation unless that result is unavoidable on the language used.  A statute is retrospective if it takes away or impairs a vested right acquired under existing laws, or creates a new obligation, or imposes a new duty, or attaches a new disability, in regard to events already passed” and in his judgement in the “Guiseppe Di Vittorio” Clarke J said at page 20:-

“Whether a statute is to be construed in a retrospective sense, and if so, to what extent, depends on the intention of the legislature as expressed in the wording of the statute, having regard to the normal canons of construction and to the relevant provisions of an interpretation statute” and at page 21:-

“Upon the presumption that the legislature does not intend what is unjust rests the leaning against giving certain statutes a retrospective operation.  They are construed as operating only in cases or in facts which come into existence after the statutes were passed unless a retrospective effect is clearly intended (the Tribunal’s emphasis).  It is a fundamental rule of English law that no statute shall be construed to have a retrospective operation, unless such a construction appears very clearly in the terms of the Act, or arises by necessary and distinct implication: Maxwell on Interpretation of Statutes, 12th ed. (1969) P 215 ………

“My Lords, it would be impossible now to doubt that the Court is required to approach questions of statutory interpretation with a disposition, and in some cases, a very strong disposition, to assume that the statute is not intended to have retrospective effect.  Nor indeed would I wish to cast any doubt on the validity of this approach for it ensures that the Courts are constantly on the alert for the kind of unfairness which is found in, for example, the characterisation as criminal of past conduct which was unlawful when it took place, or in alterations to the antecedant national, civil or familial state of individuals.  Nevertheless, I must own up to reservations about the reliability of generalised presumptions and maxims when engaged in the task of finding out what Parliament intended by a particular form of words, for they too readily confine the Court to a prospective which treats all statutes, and all situations to which they apply, as if they were the same.  This is misleading, for the basis of the rule is no more than simple fairness which ought to be the basis of every regal rule……..”

While the authorities to which we referred were English cases we have no reason to doubt that the Scottish position would not be the same.

PIDA does not specifically say that it is retrospective.  It would have been easy to do so by including appropriate wording, for example, in Section 43A along the lines suggested by Mrs Gibson.  Nor, in our view, could the wording of PIDA be construed in such a way that it was intended to have retrospective operation.  We should say that we arrived at that view having decided that Mrs Gibsons’s submission that to construe PIDA as being retrospective would not be compatible with the Human Rights Act 1998 was not well founded, although we did accept that a Company has the same rights as an individual under the 1998 Act.

In reaching the view that PIDA was not retrospective we were particularly mindful of Smith v. Brindle, to which we were referred by the applicant’s Counsel.  In that case, however, although the decision to dismiss took place prior to the commencement of the relevant legislation, the effective date of termination in that case was after the legislation came into force and the Court took the view that in these circumstances, where the period of notice “straddled” the coming into force of the relevant legislation, the Act applied to the particular circumstances of the case and they were entitled to award compensation.  This was quite different from the circumstances in the instant case.

There was reference by the respondents’ solicitor to “fairness” and this was a factor which caused us some concern as the decision to dismiss the applicant was taken after PIDA came into effect at a time when the respondents were, or should have been, aware of its provisions.  As Mr Hogarth put it, the respondents at the time of the dismissal had a choice of whether or not to dismiss the applicant and at a time when there was no dispute that the provisions in relation to “whistleblowing” were in place.

Be that as it may, however, in our view the central issue in relation to the preliminary issue which we had to decide was whether or not the “disclosure” which was made by the applicant in 1993 was a “protected” one.  The concept of a protected disclosure was an invention of PIDA, a statute which came into effect several years after the disclosure in this case.  It was clear that PIDA was not retrospective and accordingly the disclosure in 1993 could not have been a “protected” one.  That being the case, the Tribunal does not have jurisdiction to consider the complaint in terms of Section 103A of the 1996 Act and the applicant cannot seek interim relief in terms of Section 128.  Accordingly, his complaint in this regard is dismissed.”

4. The essential right not to be unfairly dismissed is to be found in section 98 of the 1996 Act but section 103A is in the following terms:-

“103A Protected Disclosure

An employee who is dismissed shall be regarded for the purposes of this Part as unfairly dismissed if the reason (or, if more than one, the principal reason) for the dismissal is that the employee made a protected disclosure.”

5. There is a further provision inserted by the 1998 Act as section 47B of the 1996 Act which is in the following terms:-

“(1)
A worker has the right not to be subjected to any detriment by any act, or any deliberate failure to act, by his employer done on the ground that the worker has made a protected disclosure.”

6. It was not disputed upon the facts that what the appellant was said to have done in 1993 by reporting his employers to the Inland Revenue amounted to a qualifying disclosure in terms of the legislation in terms of section 43A which in turn made it a protected disclosure.  However, it is important to note that section 43B(1) is in the following terms:-

“(1)
In this Part a “qualifying disclosure” means any disclosure of information which …”

7.
The appellant was represented by Mr Hogarth, of Counsel, and the respondents by Mrs Gibson, a solicitor.  Both parties made general submissions on the issue of retrospectivity of statutes and although they approached the issue from different directions, there was some common ground.  The real issue to be determined was how to approach the particular issue in this case in relation to a protected disclosure leading to a subsequent dismissal, where the disclosure pre-dates the 1998 Act and the dismissal post-dated it.
8.
Mr Hogarth asserted that a statute could in appropriate circumstances have retrospective effect even to the extent to depriving a person of a right which they may have possessed prior to the passing of the relevant statute but that only could apply in certain circumstances, namely, firstly, where it is clear the statute intended to have such a retrospective effect; secondly, if the true analysis of the effect of the statute is that it confers a right on someone after the statute comes into force which depends upon the existence of some fact that was in existence prior to the statute coming into force, which, properly understood, makes the statute not retrospective but prospective.  Thirdly, he submitted that if the right to be conferred or removed is properly to be categorised as procedural or evidential, the likelihood was that Parliament did intend there to be retrospective effect.
9.
Mr Hogarth relied primarily upon an old case of Wilson v Wilson [1939] S.C. 102, which was concerned with the question of whether or not the recently implemented divorce legislation in relation to cruelty could be made to apply to acts or events which pre-dated the coming into force of the legislation.  The Lord Justice-Clerk, Lord Aitchison, affirmed the matter on the basis effectively of a construction of the legislation, particularly by reference to the phrase “has been” in the actual statute.  Lord Mackay, in his customary way, went into matters at great depth but nevertheless enunciated the principles to be considered between pages 108 and 110.  More relevantly perhaps, Mr Hogarth’s referred extensively to the case of L’Office Cherifien des Phospates & Anor v Yamashita-Shinnihon Steamship Co Ltd [1994] 1 A.C. 486 and particularly the speech of Lord Mustill between 524 and 527.  The headnote of that case determines from that speech that the basis of the rule regarding retrospectivity was fairness.  It was not absolute and the question in each case is whether the consequence of reading the statute with a suggested degree of retrospectivity was so unfair that Parliament could not have intended its words so to be construed.  Reference was also made to R v The Inhabitants of St Mary, Whitechapel [1848] 12 QBD 120, where Lord Denman CJ said, “the presumption against retrospective legislation does not necessarily apply to an enactment, merely because a part of the requisites for its action is drawn from a time antecedent to its passing.”  That passage was approved by Lord Morris of Borth-y-Gest in Customs and Excise Commissioners v Thorn Electrical Industries Ltd & Ors [1975] 1 WLR 881 at 890.

10. Against that background, Mr Hogarth’s position was relatively simple.  That the statute in question in this case was clear and had, in any event, a prospective effect simply depending upon a fact that was in existence prior to the statute coming into force.  In any event, the use of the “any” in section 43B(1) had no temporal restriction and indeed suggested quite the opposite, namely, that the date of disclosure was immaterial.  He also submitted that in any event the issue was essentially one of procedure or evidence since no basic change in fact was being effected by the legislation, nor removal of a right.

11. Mrs Gibson approached the matter from the other end, relying particularly upon Yew Bon Tew v Kenderaan Bas Mara [1982] 3 All ER 833 which certainly narrowed the extent to which retrospectivity can be attached to a statute where it is not so stated.  In effect, she submitted, that it had to be an unavoidable conclusion that an existing right was to be destroyed by the retrospective effect of a statute before such could be established.  If a completed act created a right prior to the relevant statute coming into force, the latter should be interpreted so as to preserve the existence of that right.  The situation could be different if the particular Act in question spanned the date of coming into effect of the statute, but that was not the case in the present case where the completed act of disclosure had been made as far back as 1993.  Fairness therefore dictated that the right to dismiss in relation to “whistle blowing” which existed, apart from the general terms of section 98, prior to the coming into effect of the 1998 Act, should be preserved.  In any event, she submitted that what would have been a protected disclosure under the 1998 Act, if it had been in force at the relevant time, could not become one by the retrospective effect of the legislation.  There was therefore no protected disclosure in the present case since it had occurred prior to the coming into effect of the legislation.  She referred to the Secretary of State for Social Security & Anor v Tunnicliffe [1991] 2 All ER 712 as illustrative of the general position.

12. It appears that this is a novel question, not only in relation to the particular issue of protected disclosure, but generally in relation to protected conduct such as trade union activity and indeed in relation to unfair dismissal generally.

13. In our opinion, this statute is not properly to be regarded as having any retrospective effect at all in relation to the present case because we consider the crucial aspect to be the fact that the dismissal was effected after the legislation came into force.  It is that act of the employer which requires the employee to claim a protected disclosure.  It is a voluntary act on the part of the employer and it is not therefore, in our opinion, appropriate to regard the legislation as having taken away any rights available to him.  We were impressed by Mr Hogarth’s argument that the issue is essentially one of status as can be divined from the Whitechapel case in relation to the state of widowhood.  The disclosure having been made in 1993 acquires the status of a protected disclosure when it becomes relevant to an issue of dismissal subsequent to 1998.  We find nothing inconsistent or unfair in this approach and indeed would be very surprised if in relation to unfair dismissal cases generally, going back to when the legislation was first implemented, it would be incompetent or inappropriate for either an employer or an employee to refer to conduct of either which pre-dated the coming into effect of the legislation.  In that context, whether it be an employer trying to justify the reason for dismissal or the employee attacking the conduct of the employer, there may well be a long train of conduct of which only the last link post-dates the legislation which in itself might not be sufficient to achieve the desired result in respect of either party.  It would be wholly inappropriate to ignore the whole course of conduct in each case.  Equally in cases of race or sex discrimination, the gender or the ethnic status of the claimant is established by birth.  A claim is triggered by a discriminatory act and it is only that latter matter which must post-date the relevant legislation.

14. Again, if the matter is approached as Mrs Gibson suggested, on the basis of a completed act, we do not consider there is any such completed act in relation to unfair dismissal in the context of a protected disclosure, until the dismissal is effected.  Nor do we consider it is appropriate to regard this case as disclosing no protected disclosure simply because the actual disclosure pre-dated the Act.  Taking Mr Hogarth’s evidential point, we consider the statute simply clothes that act with the status of a protected disclosure which can thereafter be relevantly used if dismissal is effected by reason of it, to enable an employee in that context to claim successfully unfair dismissal, without the need of going into section 98.

15. Finally, if the issue is to be balanced as one of fairness, we consider it manifestly unfair that the employee should be denied the right to claim a protected disclosure if it is relevant to a dismissal effected after 1999, notwithstanding that the actual act of disclosure may be many years before.  To hold otherwise to our mind, declares an unfair advantage in favour of the employer who is still able to resist the allegation that the dismissal was by reason of the protected disclosure as a matter of fact.  If he is unable so to do he should not avoid the consequences by reason of a technical point of statutory interpretation.

16. In these circumstances, this appeal will be allowed to the extent of remitting back to the Employment Tribunal for a full hearing on all aspects of the case, including those raised by section 47B and 103A of the 1996 Act.

17. Mr Hogarth made a supplementary submission on the question of costs to the effect that, if at the end of the day, there was an application by the applicant for costs before the Employment Tribunal which was successful, this Tribunal should order that the costs of this appeal should be incorporated in any such order.  We are happy to comply with that request, it being merely designed to keep the door open on that aspect of the matter.
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