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SIR CHRISTOPHER BELLAMY QC:

1.
This is an appeal by British Gas Trading Limited (British Gas) and their employee Mr Alan Burkey from the decision of the Employment Tribunal sitting at Leeds which was sent to the parties on the 6 October 1999.  In that decision the Tribunal found that the applicant, Mr Aaron Clarke, had been discriminated against both by British Gas and Mr Burkey contrary to the Race Relations Act 1976 (the 1976 Act).

2.
The appeal concerns a British Gas selection procedure for the post of assistant credit manage​ment analyst which was conducted by Mr Burkey in early 1999.  At that time Mr Clarke, who is of black Caribbean origin, was employed by British Gas as a customer services adviser.  He applied for the post in question in January 1999 but received a letter in early February 1999 stating that he had not been selected for interview.  In his IT1 Mr Clarke contended that he had not been short-listed for interview because of his race.  As appears from paragraph 1 of the Tribunal’s reasons, British Gas resisted Mr Clarke’s application essentially on two grounds: first, that Mr Burkey did not know the identity of the applicant when processing the application forms, and thus could not have discriminated against him; and, secondly, that the applicant’s application form did not disclose the experience and attributes which were required for the position in question.

3.
As regards the first argument - that Mr Burkey did not know the applicant’s identity—Mr Burkey gave evidence to the Tribunal that he did not know the identity of the applicant when he was processing the application forms, but the Tribunal rejected Mr Burkey’s evidence on that point.  Having set out the relevant evidence at paragraphs 5 to 9, the Tribunal said at paragraph 10 of the reasons:  

“The Tribunal finds it inconceivable that Mr Burkey did not know the full name of the applicant and further, and bearing in mind the great deal of time he spent perusing the application forms, the Tribunal finds that he must have seen the applicant’s name which appeared twice in the text and that he knew well that this was the application form of the applicant when he was completing his marking process, not just because of the appearance of the applicant’s name but his job title appears, his manager’s name appears as does his department and the office address.”

4.
As regards the second argument advanced by British Gas - that the applicant did not have the experience and attributes necessary for the job - the Tribunal examined the application of the criteria used by Mr Burkey in his assessment of which candidates should go forward to interview. The Tribunal found as follows at paragraphs 11 to 15 of their reasons:

“11.
The Tribunal examined very carefully the process by which Mr Burkey carried out his assessment on the 23 candidates to decide who went forward for interview.  Such a short-listing form as was used by Mr Burkey appears at 172.  The first six criteria were agreed on an earlier occasion with human resources.  The next four criteria, which are hand-written on the form, were added by Mr Burkey without any consultation.  The form provides for the alternative answer “Yes” or “No” in relation to whether the candidate passes and the column “criticality” provides for lo or hi.

12.
The scoring system used by Mr Burkey was confused in that instead of a “Yes” or “No” he has introduced other terms, namely “Yes?”, “No?”, “?”, “Poss”, “Poss?” and “Some”.  Further instead of either lo or hi for criticality, he has introduced “Med”, “Med/Hi”.

13.
The Tribunal found that Mr Burkey’s method of marking was somewhat chaotic and certainly highly suspect and inconsistent as between all candidates.  On many occasions he made assumptions as to whether or not a candidate had a certain skill or experience and in many cases, he made these assumptions, for example, based on a candidate’s current role or past role within the first Respondent’s organisation.  Mr Burkey himself conceded that with hindsight in this procedure there could be no room for flexibility and he agreed that there was subjectivity.  He had no training in recruitment and selection.  He was not sure precisely what his endorsement “not at a senior level” meant in relation to the Applicant.  He was himself confused as to the precise meaning of his marking in the Pass column, save where it was a clear “Yes” or “No”.

14. Mr Burkey had no equal opportunities training and did not know of the code of practice of the Commission for Racial Equality (despite the answer to the contrary contained in the Sex Discrimination Questionnaire which it was conceded was not true).

15.
Without carefully chosen selection criteria, there is always a danger of both direct and indirect discrimination.  The assessments used in the main lacked objectivity.”

5.
After referring to section 4(2) of the 1976 Act (but not to any other provision of that Act) the Tribunal reached the following conclusion at paragraphs 17 and 18 of its reasons:

“17.
It is for the Applicant to prove his case on balance of probabilities (Glasgow City Council v Zafar [1998] ICR 120).  The Zafar case and the case of King v Great Britain–China Centre [1992] ICR 516, in the absence of any direct evidence, permits the Tribunal, in certain circumstances, to draw an inference of race discrimination from primary facts.  It is far from clear, when comparing the Applicant’s marking with the marking of other candidates and when comparing the respective information contained in application forms, that the Applicant’s results can be regarded as correct.  Mr Burkey has failed to satisfy us that there was an innocent explanation for the Applicant not being granted an interview and we are to some extent assisted in that finding by the fact that we have already in this decision found it inconceivable that Mr Burkey could not have put a face to the name on the application form.  Despite his evidence to the contrary.

18.
The Tribunal is left with no alternative but to infer that the difference in treatment was on racial grounds and we are wholly mindful that the inferences we draw do not automatically lead to race discrimination as confirmed in the Zafar case.”

6.
On an ex parte preliminary hearing on 1 February 2000 this Tribunal (HH Judge H Wilson, Mr D Chadwick and Ms B Switzer) ordered that this appeal be allowed to proceed to a full hearing on the following three points of law:

(i)
Whether the Employment Tribunal erred in law in failing to determine whether the applicant was less favourably treated than other people and, if so, how?

(ii)
Whether the Employment Tribunal erred further in law in failing to determine whether, if less favourable treatment was established, the difference was due to race?

(iii)
Whether the Employment Tribunal erred in law in failing to provide both parties with extended reasons which contained sufficient detail to enable the parties to know the Tribunal had made no error of law in reaching its findings of fact?

Each of these grounds of appeal have been fully canvassed in the argument before us.  

7.
The essence of the appellant’s argument is, first, that the Tribunal failed to follow the guidance of the Court of Appeal given in Marks and Spencer v Martins [1998] ICR 1005 in failing to make an express finding that the applicant would have been treated more favourably but for being a member of his racial group: see sections 1(1) and 3(4) of the 1976 Act.  In particular the Tribunal failed to make the “compulsory comparison”, referred to in Marks and Spencer v Martins at p 1019C, which required the Tribunal to compare the treatment of the applicant with the treatment of an applicant of a different racial group, similar experience and qualifications applying for the same job.  The appellants argue, secondly, that in finding in paragraph 18 of the reasons that “it was far from clear ... that the applicant’s results can be regarded as correct”, the Tribunal wrongly substituted itself for the views of Mr Burkey, contrary to the approach set out in Marks and Spencer v Martins at 1019G to 1020F.  Thirdly, the appellants argue that paragraph 18 of the reasons misstate the effect of Glasgow City Council v Zafar [1998] ICR 120, especially at 124 G to 125 A.  It is not the law that in the absence of any innocent explanation the Tribunal is bound to infer racial discrimination.  Lastly, the appellants argue that the Tribunal’s reasons fail to meet the test of comprehensibility set out in Meek v City of Birmingham District Council [1987] IRLR 250.  First, the Tribunal failed to consider the fact that one of the ten candidates selected for interview was black, as mentioned in the IT3; the name of this candidate (Sibeko) would have alerted Mr Burkey to the racial origin of the candidate in question.  Secondly, at most the Tribunal’s findings amount to saying that the selection procedure was unfair or had subjective features.  Since the Tribunal found, at paragraph 13, that Mr Burkey used the selection criteria in an inconsistent way “as between all candidates”, the Tribunal’s finding, at paragraph 17, that it was “far from clear” that the appellant’s marking had been correct was insufficient to found a conclusion of race discrimination: it merely meant that Mr Clarke was the victim of a chaotically implemented marking system.  Moreover it is difficult to determine what, if any, comparison the Tribunal was making in order to determine the existence of “unfavourable treatment” in accordance with the Act.

8.
It is argued on behalf of Mr Clarke, the respondent, that the Tribunal rejected Mr Burkey’s evidence on the question whether he knew Mr Clarke’s identity; the Tribunal was fully entitled to draw an adverse inference from this fact.  As regards the one other candidate of non-Anglo-Saxon origin who was in fact short-listed, this candidate was in fact of mixed race and there is no evidence that Mr Burkey knew his racial origin.  As regards the issue of Mr Clarke’s experience and attributes, the Tribunal found that he had been incorrectly marked and thus treated unfairly in the selection process.  In its crucial finding, at paragraph 17, that there was no “innocent explanation”, the Tribunal must necessarily have rejected British Gas’ explanation that Mr Clarke was not short-listed because of his lack of experience as compared to the successful candidates.  Similarly the Tribunal must have rejected any “innocent” explanation for the incorrect marking, such as incompetence or inexperience on the part of Mr Burkey.  In those circumstances the Tribunal was entitled to draw the inference of racial discrimination in accordance with King v Great Britain-China Centre and Zafar.  In this case, the “less favourable treatment” required by the Act is the fact that Mr Clarke was not short-listed for interview.  Since in this case there are actual comparators (those selected for interview) the Tribunal did not have to make the comparison envisaged in Zafar and Marks & Spencer v Martins because those were cases where there were no actual comparators.  As to the question of whether Mr Clarke’s less favourable treatment was on racial grounds, the Tribunal was entitled to draw the inference it did on the facts found, and was fully aware that it was not obliged to draw that inference.  Moreover the inconsistent application of unfair and subjective selection criteria can facilitate or permit racial discrimination: an employer who adopts such a selection process should not be in a better position than an employer who adopts an objectively fair process.  In any event, the Tribunal’s reasons fulfilled the requirements of Meek.

9.
We remind ourselves that the relevant sections of the 1976 Act provide as follows:

“1(1)  A person discriminates against another in any circumstances relevant for the purposes of any provision of this Act if –

(a) 
 on racial grounds he treats that other less favourably than he treats or would treat other persons;

...

3(1)  In this Act, unless the context otherwise requires:

–  “racial grounds” means any of the following grounds, namely colour, race, nationality or ethnic or national origins;

–  “racial group” means a group of persons defined by reference to colour, race, nationality or ethnic or national origins, and references to a person’s racial group refer to any racial group into which he falls.

...

(3)  In this Act –

(b) 
 references to racial discrimination refer to any discrimination falling within section 1 ...

(4)  A comparison of the case of a person of a particular racial group with that of a person not of that group under section 1(1) must be such that the relevant circumstances in the one case are the same, or not materially different, in the other.

...

4(2)  It is unlawful for a person, in the case of a person employed by him at an establishment in Great Britain, to discriminate against that employee –

(b) 
in the way in which he affords him access to opportunities for promotion; transfer or training ... or by refusing or deliberately omitting to afford him access to them.

10.
The principles to be applied in interpreting those sections of the 1976 Act have been discussed, notably, in the three leading cases, King v Great Britain-China Centre, Glasgow City Council v Zafar and Marks & Spencer v Martins.

11.
In King v Great Britain-China Centre [1992] ICR 516, the applicant, an ethnic Chinese, had applied for a more senior post with her employer, a body established to promote better understanding between the United Kingdom and China, but had not been interviewed.  The tribunal found that she had been discriminated against on racial grounds, primarily on the basis that the applicant’s paper qualifications matched the job specification, that she had been treated less favourably than at least two of the candidates called for interview, and that the employer had proved no satisfactory explanation of her treatment:  see [1992] ICR at 529D.  At page 529G Neill LJ laid down the following guidelines, which have since been approved by the House of Lords in Glasgow City Council v Zafar [1998] ICR 120, at 126B:

“(1)  It is for the applicant who complains of racial discrimination to make out his or her case.  Thus if the applicant does not prove the case on the balance of probabilities he or she will fail.  (2)  It is important to bear in mind that it is unusual to find direct evidence of racial discrimination.  Few employers will be prepared to admit such discrimination even to themselves.  In some cases the discrimination will not be ill-intentioned but merely based on an assumption that “he or she would not have fitted in.”  (3)  The outcome of the case will therefore usually depend on what inferences it is proper to draw from the primary facts found by the tribunal.  These inferences can include, in appropriate cases, any inferences that it is just and equitable to draw in accordance with section 65(2)(b) of the Act of 1976 from an evasive or equivocal reply to a questionnaire.  (4)  Though there will be some cases where, for example, the non-selection of the applicant for a post or for promotion is clearly not on racial grounds, a finding of discrimination and a finding of a difference in race will often point to the possibility of racial discrimination.  In such circumstances the tribunal will look to the employer for an explanation.  If no explanation is then put forward or if the tribunal considers the explanation to be inadequate or unsatisfactory it will be legitimate for the tribunal to infer that the discrimination was on racial grounds.  This is not a matter of law but, as May LJ put it in North West Thames Regional Health Authority v Noone [1988] ICR 813, 822, “almost common sense.”  (5)  It is unnecessary and unhelpful to introduce the concept of a shifting evidential burden of proof.  At the conclusion of all the evidence the tribunal should make findings as to the primary facts and draw such inferences as they consider proper from those facts.  They should then reach a conclusion on the balance of probabilities, bearing in mind both the difficulties which face a person who complains of unlawful discrimination and the fact that it is for the complainant to prove his or her case.”

12.
Applying those guidelines to the facts, which included the finding that the applicant had been treated less favourably than two other candidates, Neill LJ said at 529E:

“In these circumstances the tribunal were clearly entitled to look to the Centre for an explanation of the fact that the applicant was not even called for an interview.  The majority, however, found the explanation unsatisfactory and were also dissatisfied with the reply to the questionnaire.  They therefore concluded that the applicant had made out her case.”

He added at 529G-H

“They [i.e. the majority] were entitled to look to the Centre for an explanation of the fact that the applicant was not selected for interview.  They were not satisfied with the explanation and they were entitled to say so.  It was therefore legitimate for them to draw an inference that the discrimination was on racial grounds.  This process of reasoning did not involve a reversal of the burden of proof but merely a proper balancing of the factors which could be placed in the scales for and against a finding of unlawful discrimination.”

13.
In Glasgow City Council v Zafar [1998] ICR 120 the applicant, of Asian origin, had been dismissed for alleged sexual harassment and contended that his dismissal was unfair and/or constituted racial discrimination.  On the issue of racial discrimination the tribunal held that the treatment accorded to the applicant by the respondent City Council “fell far below the standards of a reasonable employer” and that “such departure from normal or reasonable standards constitutes less favourable treatment”.  The tribunal further held that it had no choice but to infer that such less favourable treatment was on racial grounds given (i) that the applicant was a member of a minority racial group, and (ii) the respondent had not given an innocent explanation for the treatment accorded to him, i.e. an explanation not involving racist considerations: see [1998] ICR at 122F to 123G.  When the case reached the House of Lords Lord Browne-Wilkinson (with whom the four other members of the appellate committee agreed) said, at p 123H:

“Although, at the end of the day, section 1(1) of the Act of 1976 requires an answer to be given to a single question (viz has the complainant been treated less favourably than others on racial grounds?), in the present case it is convenient for the purposes of analysis to split that question into two parts—(a) less favourable treatment and (b) racial grounds ....”

On the issue of “less favourable treatment”, Lord Browne-Wilkinson said at p 124A to 124C:

“The reasoning of the industrial tribunal on this issue is wholly defective.  The Act of 1976 requires it to be shown that the complainant has been treated by the person against whom the discrimination is alleged less favourably than that person treats or would have treated another.  In deciding that issue, the conduct of a hypothetical reasonable employer is irrelevant.  The alleged discriminator may or may not be a reasonable employer.  If he is not a reasonable employer he might well have treated another employee in just the same unsatisfactory way as he treated the complainant in which case he would not have treated the complainant “less favourably” for the purposes of the Act of 1976.  The fact that, for the purposes of the law of unfair dismissal, an employer has acted unreasonably casts no light whatsoever on the question whether he has treated the employee “less favourably” for the purposes of the Act of 1976.”

On the issue of “on racial grounds” Lord Browne-Wilkinson held at 125A to 126C that the tribunal was not bound in law to draw the inference of racial prejudice in the absence of any other satisfactory explanation given by the employer, the correct approach being to follow the guidelines set out by Neill LJ in King v Great Britain-China Centre to which we have already referred.

14.
In Martins v Marks & Spencer [1998] ICR 1005, the applicant, of Afro-Caribbean origin, had applied four times to the respondent for a post as a trainee manager but had been rejected without interview.  On the fifth occasion, following proceedings before the tribunal which were settled, she was interviewed, but graded poorly.  On a complaint of racial discrimination, the tribunal found that “nothing but bias” could explain her poor grading.  Drawing on their own experience (“for all three of us have spent a lifetime interviewing”) the tribunal found that the employer’s assessment that Ms Martins was inarticulate was perverse.  Having found “obvious bias”, the tribunal then inferred racial discrimination notably from “a climate of unrecognised discrimination among middle management”:  see pp 1001G to 1116F. 

15.
In the Court of Appeal Mummery LJ, giving the judgment of the Court, held at [1998] ICR 1019A to D:

“The industrial tribunal made a fundamental error of law in asking itself and in answering the wrong question, a different question from that required by the 1976 Act.  In Zafar v Glasgow City Council, supra, Lord Browne-Wilkinson (with whose speech the other four members of the appellate committee concurred) said that although, at the end of the day, section 1(1) of the Act of 1976 requires an answer to be given to a single question (viz, has the complainant been treated less favourably than others on racial grounds?).

‘it is convenient for the purposes of analysis to split that question into two parts – (a) less favourable treatment and (b) racial grounds ...’

The first part of the question is:  was the applicant treated by Marks & Spencer less favourably than they treated or would treat another person of a different racial group in the same or relevantly similar circumstances?  The answer to this question requires a comparison to be made between the treatment of the applicant and the treatment of a 27-year-old applicant of a different racial group with similar experience and qualifications applying for the same job.  The tribunal did not attempt to make the compulsory comparison.  Instead, it simply asked itself whether there was ‘bias’ on the part of Mrs Cherrie and Mr Walters against the applicant and concluded that there was.  This approach is defective.  

In a complaint under the 1976 Act, the focus is not on whether the conduct of the employer or putative employer towards the complainant is biased or unreasonable or unfair:  as Lord Browne-Wilkinson said in Zafar v Glasgow City Council, supra, the fact that an employer has acted unreasonably (eg in the sense relevant to a claim for unfair dismissal) casts no light whatsoever on the question whether he has treated the employee ‘less favourably’ for the purposes of the 1976 Act.”

16.
Mummery LJ further held (at 1019G to 1020F) that the tribunal had further erred in substituting themselves for Mrs Cherrie and Mr Walters, who had carried out the interview on behalf of Marks & Spencer.  In support of his conclusion Mummery LJ referred to Nagarajan v London Regional Transport [1998] IRLR 73-79, where Peter Gibson LJ said:

“In considering whether the interviewers in a selection process discriminated against an applicant the industrial tribunal should not usurp the function of the interviewers by substituting their own criteria or assessments for those of the interviewers when their own assessments are based on material not available to the interviewers, such as the impression given by the applicant on a subsequent occasion.  It must further be recognised that a selection process inevitably involves a comparison between candidates and matters of impression and judgment on which views may honestly and legitimately differ.”

17.
In considering whether, in the light of those authorities, the Tribunal made any error of law in this case, we think the most useful approach is to start with the third point of law identified by our colleagues at the preliminary hearing, namely whether the Tribunal has given reasons which contain sufficient detail to enable the parties to know that the Tribunal had made no error of law in reaching its findings of fact (see paragraph 6 above).  That approach requires us to apply the well-known test set out by Bingham LJ (as he then was) in Meek v City of Birmingham District Council [1987] IRLR 250, at 8 to 10, namely that: 

“The parties are entitled to be told why they have won or lost.  There should be a sufficient account of the facts and of the reasoning to enable the EAT or, on further appeal, this court to see whether any question of law arises ....”


and that:

“The overriding test must always be:  is the Tribunal providing both parties with the materials which will enable them to know that the Tribunal has made no error of law in reaching its findings of fact?”

18.
Distinguishing, in accordance with Glasgow City Council v Zafar, between the two separate but closely related limbs of section 1(1)(a) of the Act, namely “less favourable treatment” and “on racial grounds”, we begin with the Tribunal’s analysis of the question whether Mr Clarke had been treated “less favourably” for the purposes of the Act.

19.
On that issue, the Tribunal started from the premise, set out in paragraph 13, that “Mr Burkey’s method of marking was somewhat chaotic and certainly highly suspect and inconsistent as between all candidates (our emphasis).  That was principally because “on many occasions” or “in many cases” Mr Burkey made subjective or unsupported assumptions as to whether or not a given candidate had a certain skill or experience.  At paragraph 15 the Tribunal found that “in the main” the assessments used lacked objectivity.

20.
Although not stated in the Tribunal’s decision, it is common ground that, of the 23 candidates, only ten were short-listed for interview.  The natural inference from paragraph 13 of the Tribunal’s findings is that all thirteen of the candidates who were not selected for interview could, at least potentially, complain about the unfair or erratic nature of the marking system.

21.
Against that background, the Tribunal went on to hold, at paragraph 17:  

“It is far from clear, when comparing the Applicant’s marking with the marking of other candidates and when comparing the respective information contained in application forms, that the Applicant’s results can be regarded as correct.”  

22.
We would observe, firstly, that the expression “it is far from clear ... that the Applicant’s results can be regarded as correct” is a somewhat equivocal way of stating a finding of fact.  Moreover, we find this sentence of the reasons to be ambiguous:  it is uncertain whether the Tribunal is saying that the applicant’s marking was “incorrect” because Mr Burkey did not apply his own criteria, or that the criteria were applied in too subjective manner to be reliable, or that the applicant had been marked incorrectly when compared to other candidates (and if so which other candidates), or even that, had the Tribunal itself been doing the marking, it would have marked Mr Clarke differently.

23.
However, whatever the Tribunal may have meant, that sentence in paragraph 17 is preceded, as we have said, by the crucial finding in paragraph 13 that Mr Burkey’s system was inconsistent as between all candidates.  In those circumstances, the finding at paragraph 17 that Mr Burkey’s marking of Mr Clarke was not “correct” begs the very question that goes to the heart of this case:  was the way in which Mr Clarke was marked, and his consequent non-selection for interview, simply the result of the inconsistent way in which Mr Burkey marked all candidates across the board, or was it the result of “less favourable treatment” as required by section 1(1)(a) of the 1976 Act?  

24.
In particular, it is clear from Glasgow City Council v Zafar and Marks & Spencer v Martins, cited above, that the fact that an employer has treated an employee in a way that is biased or unreasonable or unfair is not in itself sufficient to found the conclusion that the employer has treated the employee “less favourably” for the purposes of the 1976 Act.  The question is whether the employer has treated the applicant less favourably than they treated or would treat a person of a different racial group in the same or relatively similar circumstances:  see Mummery LJ in Martins case, above, at 1019C to F.  

25.
We do not accept the argument advanced on behalf of Mr Clarke that the “compulsory comparison” to which Mummery LJ refers applies only where there are no actual comparators.  It follows from the cases we have cited that in a case such as the present, where there is incorrect marking across the board, the fact that Mr Clarke was not selected for interview is insufficient, in itself, to establish “less favourable” treatment within the meaning of the Act.

26.
In these circumstances, it was in our view incumbent on the Tribunal, having found in paragraph 13 that all candidates were affected by Mr Burkey’s erratic marking, to spell out in its reasons why they considered that, in Mr Clarke’s specific case, the incorrect marking constituted “less favourable” treatment compared with candidates from a different racial group of similar attributes and experience, rather than simply the result of the general unfairness of the selection process as a whole.

27.
We cannot identify, in the Tribunal’s reasons, a sufficient determination of this issue.  In paragraph 17, the Tribunal refers to “comparing the Applicant’s marking with the marking of other candidates” and “comparing the respective information contained in application forms” which leads them to the conclusion that “It is far from clear that ... the Applicant’s results can be regarded as correct”.  However, the Tribunal does not go on to find that Mr Clarke’s experience and attributes were, on the balance of probabilities, better than, or at least equivalent to, those of one or more of the selected candidates who were from a different racial group.  Nor is there any finding that, but for the incorrect marking, Mr Clarke would have been among the ten selected.

28.
In the absence of such a finding the Tribunal’s reasons do not sufficiently establish that Mr Clarke had suffered “less favourable treatment” compared with the members of a different racial group, rather than just unfair treatment.  Such absence of reasons constitutes an error in law in accordance with the principles of Meek.

29.
We do not accept that an assessment by the Tribunal of the application forms in issue in the present case, in order to determine whether Mr Clarke’s experience and attributes were at least as good as one or more of the candidates selected for interview, would involve the Tribunal in improperly “substituting itself” for Mr Burkey, as British Gas seems to suggest.  We note that since the decision in Marks & Spencer v Martins, the decision of the Court of Appeal in Nagarajan v London Regional Transport, to which Mummery LJ referred in Marks & Spencer v Martins has been reversed by the House of Lords:  see Swiggs and others v Nagarajan, [1999] 4 All ER 65.  In that case Lord Steyn (with whom three other members of the appellate committee agreed) held that, contrary to the view of the Court of Appeal, the Tribunal was entitled to make its own assessment of the correctness of the conclusion reached by an interviewer regarding the qualities of a particular individual (see pp 81 to 82).  In a case such as the present, where what is involved is a comparative assessment of the paper qualifications of a relatively small number of candidates, we see no reason at all why the Tribunal should not be able to assess whether or not Mr Clarke’s qualifications were objectively at least as good as other candidates of a different racial group who were selected for interview, as was done for example in King v Great Britain-China Centre, above, at p 529D.

30.
Given the absence of any sufficiently clear finding by the Tribunal on the question of “less favourable treatment”, it is strictly unnecessary to consider the Tribunal’s approach to the second element of the test to be applied, namely the question whether the less favourable treatment was “on racial grounds”.  Since, however, the matter has been argued, we make the following brief comments.

31.
First, even if the Tribunal had made a sufficiently reasoned finding that Mr Clarke had suffered “less favourable treatment” (i.e. non-selection even though his qualifications were, objectively speaking, as good as those selected) they would still have had to decide whether race was a cause of that treatment, the alternative explanation being that Mr Clarke, together with the 13 others who failed, had simply suffered from the chaotic nature of the marking system.  In that regard, we consider that the Tribunal, having expressly found, in paragraph 13, that the system was inconsistent as between all candidates, was obliged by the principles of Meek to explain clearly why, in Mr Clarke’s case, his non-selection was not due just to incorrect marking but was, at least in some relevant degree, on grounds of race.  In our view, and contrary to the submission advanced on Mr Clarke’s behalf, the phrase in paragraph 17, that “Mr Burkey has failed to satisfy us that there was an innocent explanation for the Applicant not being granted an interview” does not sufficiently explain why the Tribunal has rejected the potentially innocent explanation of incorrect marking to which it had just referred in paragraph 13.  Similarly, the Tribunal does not in our view give sufficient reasons for its finding, in paragraph 18, that the Tribunal had “no alternative” but to infer that “the difference in treatment was on racial grounds”, given that the facts found in paragraph 13 do establish a possible alternative explanation.  In our opinion, applying the principle of Meek, the Tribunal should have given explicit reasons for rejecting that explanation.  The Tribunal’s failure to do so constitutes in our view a further error of law.

32.
We are mindful of the respondent’s argument that racial discrimination is more likely to occur if an employer does not use objective selection criteria, a point to which the Tribunal also refers at paragraph 15, and of the argument that an employer who operates without objective selection criteria should not be in a better position when it comes to defending a complaint of racial discrimination than one who does seek to use such criteria.  We think, however, that those aspects can safely be left to the good sense of employment tribunals when it comes to finding the primary facts, and drawing inferences from those facts.  The issue that we have addressed in this appeal is whether the Tribunal has given sufficient reasons to support its conclusion, which is a different matter. 

33.
For the foregoing reasons we allow the appeal without it being necessary for us to deal with the various other points advanced in argument.  The matter is remitted for a rehearing before a differently constituted tribunal. 
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