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MR JUSTICE LINDSAY (PRESIDENT):

1. We have before us the appeal of Grampian Country Chickens (Rearing) Ltd in the matter David M Paterson against that company.  Today the appellant company appears by Mr Bradley of DLA Solicitors.  The respondent’s solicitors, Stewart & Watson, have written in to say that in order to contain costs they will not be attending today.  We have a comprehensive respondent’s Answer on Mr Paterson’s behalf from that firm.  

2. First we shall set out the relevant legislation.  Section 13(1) of the Employment Rights Act 1996 (“the Act”) provides as follows:-

“An employer shall not make a deduction from wages of a worker employed by him unless –

(a) the deduction is required or authorised to be made by virtue of a statutory provision or a relevant provision of the worker’s contract, or

(b) the worker has previously signified in writing his agreement or consent to the making of the deduction.”

Subsection (3) provides:-

“Where the total amount of wages paid on any occasion by an employer to a worker employed by him is less than the total amount of the wages properly payable by him to the worker on that occasion (after deductions), the amount of the deficiency shall be treated for the purposes of this Part as a deduction made by the employer from the worker’s wages on that occasion.”

So far as concerns enforcement, section 23 of the Act provides:-

“(1) A worker may present a complaint to an [employment tribunal]-

(a) that his employer has made a deduction from his wages in contravention of section 13 (including a deduction made in contravention of that section as it applies by virtue of section 18(2)).”

There is a time bar introduced by section 23(2) as follows:-

“(2) Subject to subsection (4), an [employment tribunal] shall not consider a complaint under this section unless it is presented before the end of the period of three months beginning with-

(a) in the case of a complaint relating to a deduction by the employer, the date of payment of the wages from which the deduction was made …

(4) Where the [employment tribunal] is satisfied that it was not reasonably practicable for a complaint under this section to be presented before the end of the relevant period of three months, the tribunal may consider the complaint if it is presented within such further period as the tribunal considers reasonable.”

3. On 13 March 2000 Mr Paterson presented an IT1 for “unlawful deductions”.  His job had come to an end in December 1999 and the employer, he said, had refused to pay him for hours that he was owed.  On 4 April 2000 the company’s IT3 claimed, inter alia, that, the effective date of termination (“the EDT”) having been on 2 December 1999 and the IT1 not having been presented until 13 March 2000, the IT1 was out of time.  The IT3 said:-

“The application is out of time and without jurisdiction.  Given that the applicant has had legal advice throughout the whole of the relevant period, it was wholly practicable for the applicant to have entered his claim within time”.

4. On 26 May there was a hearing at Aberdeen.  The Tribunal had before it some particulars supplied by Mr Paterson’s solicitors which included the following:-

“Should there still be question of whether it was reasonably practicable for the application to have been submitted earlier, we have been hindered by our client’s medical condition and enclose a copy of the preliminary medical report obtained from Joyce Edward, M. Phil, BA Hons Dip. Ed Principal Clinical Psychologist dated 13 October 1999 received in conjunction with the associated claim for personal injuries arising out of the assault at work that effectively finished the applicant’s employment.  Item 4 at page 2 refers to the applicant’s avoidance of activities and situations reminiscent of the assault.  Memories of the assault are triggered by any reference to the Company and the ongoing claims.  Correspondence was agreed to be filtered through our offices to minimise the impact of direct communications from the Company.  The final sentence states that the stress and “suffering has been increased by the response of the Company in the months following the assault.””

In effect, the particulars supplied by Mr Paterson’s solicitors made two points namely, firstly, that Mr Paterson’s final payment of wages by cheque (deduction from which was the subject matter of his complaint) was not sent to him by the company until 14 December 1999 and not received by him until 17 December 1999.  Mr Paterson had met his solicitors on 20 December 1999.  Implicit in what was being said was an argument that one cannot complain of a deduction until one knows of it, that that was not until 17 December and that therefore there was no question of the IT1 being out of time.  Added to that was an averment as to the medical evidence as we have seen.  

5.
On 16 June 2000 under the Chairmanship of Mr N M Hosie sent its decision to the parties; it was:-

“The unanimous decision of the Tribunal is that there is jurisdiction to entertain the application and that it should proceed to a hearing on the merits”.

6. On 28 July Mr Paterson swore an affidavit.  It said inter alia:-

“My medical advisers have recommended that I avoid the stress of a tribunal appearance as this may hinder my recovery from post-traumatic stress disorder.  I wish to proceed by written submissions.”


The affidavit also said:-

“Over the few months that followed the sacking of the previous manager and my promotion there was a shortage of staff, and I was subjected to a campaign of threats, a break-in to the farm sheds and attempted destruction of a crop of chickens, the vandalism of my caravan and personal possessions, and the subsequent assault by an unknown individual that resulted in my absence and the current illness.  I was never able to return to work and claim the time in lieu.  I now wish to be paid for those hours.”

7. On 29 August 2000 the company presented its Notice of Appeal.  

8. It is necessary first to look in a little more detail at Mr Paterson’s complaint as explained by his solicitors.  When considering a question of jurisdiction as a preliminary issue it is appropriate to see how has been framed the complaint the jurisdiction to hear which is in dispute.  A Tribunal does not necessarily, at this stage, go into all facts but proceeds, so far as reasonable, with respect to how the claim is framed.  If a fact essential to jurisdiction is clearly disproved even at the preliminary stage that will, of course, suffice to reject the case for want of jurisdiction but it is not to be expected that the whole of the case and all surrounding circumstances are to be fought over when only a preliminary issue as to jurisdiction is in play.  Accordingly the Employment Tribunal was entitled to look at the way Mr Paterson’s case was framed.  Moreover, there is a freedom in that respect in Employment Tribunals that is less inhibited than in the ordinary civil courts.  Employment Tribunals are encouraged to look at substance rather than form.  Mr Paterson’s claim, approached in that way, seems to us to have been framed as follows.  

9. He was a farm manager for the company.  If he had worked more than 48 hours a week then (he claimed) he became entitled to time off in lieu.  He was not required within some specified period to give notice to the company of the extra hours he had worked.  When he became entitled to time off in lieu, he was under no obligation to take that time off in lieu within any particular period after becoming entitled to it.  Alternatively, if there was any prescribed period applicable, it had not expired at any material time.  If a situation arose in which his employment ended before all extra hours worked had been accounted for by way of time off in lieu then the company came under an obligation, on or before paying his final pay slip, to pay for any extra hours worked which should not by then have been so accounted for.  

10. At the preliminary jurisdictional stage it was appropriate, at any rate unless clear evidence had been led to disprove any of those ingredients, for the Employment Tribunal to assume that the contractual position was as it was thus claimed to be because that was either as was expressly alleged by Mr Paterson or was implicit in the way in which his case was being argued.  Of course, if there is a full hearing and if at that full hearing matters fall to be held otherwise, it will not avail Mr Paterson that he had succeeded on jurisdiction at the preliminary stage.

11. Turning to the facts and to some further aspects of Mr Paterson’s claim as emerging from the Tribunal’s extended reasons, Mr Paterson’s claim that he had worked extra hours related to a period from July 1998 to April 1999.  He claimed 265½ additional hours worked – some 32 days work.  He had gone on sick leave in April 1999 with those extra hours not by then accounted for by time off in lieu.  He remained unfit for work until he resigned in November 1999 by giving one month’s notice to expire on 2 December 1999. His employment did not end until 2 December 1999.  Even before his employment had ended he had made reference to the additional hours worked.  His solicitors wrote on 7 December 1999 as follows:-

“We should be pleased to hear from you with regard to the issue of a P45 and payment in respect of outstanding hours in early course.  If there is no prospect of progress on this matter, then we will have to recommend an immediate application to the Tribunal in respect of an apparent unlawful deduction from wages in respect of non-payment of monies due.”

On 13 December 1999 the company wrote to Mr Paterson’s solicitors (as found by the Employment Tribunal):-

“…advising that the respondents would pay Mr Paterson £500 in settlement for his claim for damage to his personal effects and as a goodwill gesture for additional hours worked although overtime payments are not normally paid to Manager.”

On 14 December (note the date; it is now within three months of the presentation of the IT1) the company sent a payment to Mr Paterson’s solicitors.  The Employment Tribunal said:-

“On 14th December Mrs McHale [the company’s Personnel Manager] wrote again to Mr Paterson’s solicitors enclosing a cheque for £500.00 “for the settlement of damage to his personal effects” (A13).  This letter was received on 17th December along with Mr Paterson’s final payslip (R5).”

12. If Mr Paterson’s basis of claim, namely that the extra hours worked previously unaccounted for had to be paid for by the company on or before the point at which his final pay slip was paid, then the company should have paid him on 14 December or 17 December (it matters not which) and had not done so.  The Employment Tribunal held as a fact:-

“It was not until 17th December 1999 that Mr Paterson’s solicitors received his final payslip and in the view of the Tribunal it could not have been until then, at the earliest, that he could possibly have been aware that the respondents did not intend making any payment to him in respect of the additional hours which he had allegedly worked.”

It would have been at that point, on the way he puts his claim, that an unauthorised deduction occurred within section 13(3).

13. Against that background we go to the Notice of Appeal.  The Notice of Appeal says:-

“Did the Employment Tribunal err in law in failing to address itself to the relevant questions as set out in Taylorplan?”


That is a reference to Taylorplan Services Ltd v Jackson & Ors [1996] IRLR 184 which, at paragraph 18, provides a useful summary of the questions an Employment Tribunal must ask itself in this type of case.  Taylorplan itself was a very different case on its facts; the Employment Appeal Tribunal said at paragraph 19 of that case:-

“We cannot see how the chairman could conclude that these claims were clearly out of time, without identifying the date from which time began to run, particularly if in fact the complaint was of a series of deductions.  Secondly, if the complaints were out of time, we are satisfied that he failed to ask himself whether or not it was reasonably practicable to present them within the ordinary time limit.”


Taylorplan, though, is only a guide.  What needs to be satisfied is not any authority but the Act itself.  Whilst the Employment Tribunal could be accused of looking at the wrong question when reflecting that it was not until 17 December that Mr Paterson could have been aware of any deduction, there is in our view no flaw in the Tribunal’s later passage where they say:-

“We arrived at the view, therefore, that the date of payment of the wages from which the deduction was made was 17th December 1999 when Mr Paterson’s solicitors received his final payslip. “

That fits the bill required by section 23(2)(a) of the Act; it is thus irrelevant that the Taylorplan questions cannot be seen to have been expressly worked through in their specified sequence.

14. The second and third ground raised by the Notice of Appeal is as follows:-

“2. 
Did the Employment Tribunal err in law in answering the question, “when did the three month period start to run” by reference to the Respondents’ intentions, the Applicant’s state of knowledge of those intentions, or both?  

3.
Did the Employment Tribunal err in law in making an essential finding in fact on which their decision is based and for which there was no evidence before them?”


This refers to an argument on the appellants’ behalf that:-

“An essential element of their decision was that the date of payment from which the deduction was made was by reference to the Applicant’s state of knowledge concerning the Respondents’ intentions on making the disputed payment to him.  There was no evidence to allow the Employment Tribunal to so find.  There was no evidence from the Applicant concerning his state of knowledge.”

However, the Employment Tribunal plainly asked itself what was the date of payment of wages from which the deduction was made and answered it in the passage we have already cited.  It is true that there is reference in their decision to Mr Paterson’s awareness and to the company’s statements and it could be said that when the Employment Tribunal says:- “We have arrived at the view, therefore ….”. that they had in mind those features.  But in the same passage they had also referred to the fact that it was not until 17th December that Mr Paterson’s solicitors (presumably his agents in the matter) received his final pay slip and, consistently with the way Mr Paterson put his case, that could only be the point at which the alleged deduction within section 13(3) had occurred.


Nor do we see the Tribunal’s references to awareness or intentions as material.  If one strikes out from the decision any findings by the Employment Tribunal as to Mr Paterson’s awareness of the company’s intentions, the decision would still have a firm base in the passage that held that he did not receive his final pay slip, sent on 14 December, until 17 December 1999.  On the way that Mr Paterson’s case was put the company was under no obligation to pay for unaccounted for hours in lieu before employment ended on 2 December.  They could by then have been paid for but need not have been.  At 2 December, though, an obligation to pay for them arose, but only that they should be paid for on or before the final pay slip.  There thus could not have been any deduction to be complained of ahead of the final pay slip unless the company had, before paying the final pay slip, paid Mr Paterson an inadequate sum clearly appropriated to his claim for additional hours not previously accounted for.  But that it did not do; there was no finding as to any payment at all between 2 December and 17 December.  Accordingly it was the failure to pay as part of the final pay slip on 17 December that of itself justified the Employment Tribunal’s conclusions and such findings as were made as to intentions or awareness were not essential to the Employment Tribunal’s conclusions.

15.
The last three paragraphs of the Notice of Appeal say as follows:-

“4.
Did the Employment Tribunal err in law in failing to identify a date from which to calculate the extension of the period of time for the submission of the claim in terms of section 23(4) of the Employment Rights Act 1996?  

5. Did the Employment Tribunal err in law in determining that the relevant test is, “had the [Applicant] just cause or excuse for not presenting his claim within the prescribed time”?  

6.
Did they err in law in treating that test as satisfied in the absence of any evidence to support their finding?”

These paragraphs give rise to questions which would only need to be dealt with if the IT1 had not been presented within the three months beginning with the date of the payment of the wages from which the deduction was made.  The date of payment could only, in our view, have been on or after 14 December 1999.  Accordingly an IT1 presented on 13 March was within the three months.  Thus questions posed by section 23(4) never needed to be decided.  

16.
We have now attended to every ground raised in the Notice of Appeal.  We have detected no material error of law; we must therefore dismiss the appeal.
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