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MR JUSTICE BELL:
1.
This is an appeal by the London Borough of Southwark (“the council”) against the decision of the Employment Tribunal held at London South that the council discriminated against Mr Jiminez contrary to section 5(1) – (2) of the Disability Discrimination Act 1995 (“the 1995 Act”) combined with section 4(2)(b)(c) – (d), and that it unfairly, constructively dismissed him contrary to section 94 of the Employment Rights Act 1996. The Tribunal heard evidence and submissions over thirteen days in November 1998 and February, March and May 1999. It considered matters in chambers in July 1999. Its Decision with Extended Reasons was promulgated on 13 September 1999.

2.
The grounds of appeal are:

(i) that there is a real danger or possibility of bias evident in the conduct of the proceedings and in the decision reached;

(ii)  that the Tribunal wrongly allowed an amendment of the Originating Application to introduce a number of inappropriate comparators;

(iii) that the Tribunal erred in its approach to the question of justification of any failure to comply with a duty to make adjustments, for the purposes of sections 5(1)(b) and 5(2)(b) of the 1995 Act;

(iv) that the Tribunal failed to give adequate consideration to the relevant Code of Practice, and

(v) that the Tribunal failed to engage in a discrete consideration of the issues arising in respect of the complaint of unfair dismissal, for the purposes of section 98(4) of the Employment Rights Act 1996.

3.
The bare factual background is that Mr Jiminez was born on 2 December 1962. He was first employed by the council from November 1981 to May 1992. He returned to its service in March 1993 as a consultant. In August 1993 he became employed on a temporary basis. His employment became permanent in May 1994.

4.
Mr Jiminez applied for the post of Head of Client Services on the Exchequer side, he undertook a skills assessment and he obtained the highest overall marks of all the chief officers in the borough. He was appointed after an interview with the Chief Executive, Mr Coomber, Mr Brown the Head of Financial Services and Mr Walker, the Chief Personnel Officer for the Finance Department. Mr Brown was very pleased with the appointment. Mr Evans who had been the Applicant’s manager was unhappy; as he saw it, the Applicant had been “poached” from him. Mr Jiminez reported for his new post on 23 January 1995.

5.
At some stage, Mr Jiminez fell ill. The Tribunal found that his health problems appeared to have started in or about February 1995, and that his health had previously been good. With the benefit of his GP notes which were not disclosed for the Tribunal proceedings, but were disclosed for a High Court action for damages, the council contends that Mr Jiminez’s health had begun to suffer before he took up his new post.

6.
In any event Mr Jiminez’s health became much worse in mid 1995. He took time off work and leave, but to no avail, and he last worked for the council on 16 January 1996. The problem was thought to be depression which, in the eyes of Mr Jiminez and his wife, became so serious that it merited permanent ill-health retirement. The council was reluctant to contemplate permanent ill-health retirement in a highly rated employee who was still young. Dr Quarrie, a doctor employed by the council’s independent Occupational Health Service, was involved, and various medical reports were obtained. Dr Quarrie suggested, without any sound basis, that Mr Jiminez had been working elsewhere. His pay was stopped altogether in December 1996. In January 1997, Dr Quarrie noted the possibility of post-viral fatigue syndrome, although he did not convey this to Mr Jiminez or his medical advisers. Those advisers took the view that Mr Jiminez was unfit for his specific post with the council or, indeed, any kind of work, but the justification for ill-health retirement remained at issue. His post was deleted in various council changes, without him being consulted.

7.
Mr Jiminez resigned by letter from his solicitors dated 26 February 1998, saying that he was appalled at the council’s conduct in delaying resolution of his claim for ill-health retirement, in failing to consult with him with regard to the restructuring of his department and post, and in failing to pay him any salary after December 1996. In the light of those matters, which were said to be serious breaches of his contract of employment, he treated himself as constructively dismissed.

8.
The council acknowledged that Mr Jiminez was disabled within the meaning of the 1995 Act, but it was still concerned about whether Mr Jiminez suffered “permanent” ill-health.

9.
Mr Jiminez presented his originating Application on 21 May 1998. Among other matters he contended that a stricter approach had been taken to the question of permanent ill-health retirement in his case than in other cases. The council’s case was that Mr Jiminez’ case coincided with the taking of a stricter or less lax line on such cases. There were a large number of other issues as to his treatment by the council.

10.
The Tribunal made many findings critical of the council, its senior officers and Dr Quarrie. After finding, at paragraph 12(a) of the Decision, that Mr Jiminez was “disabled” within the meaning of the 1995 Act by reason of a physical and/or mental impairment which had a substantial and long term adverse effect on his ability to carry out normal day to day activities, it found, at paragraph (12b), that:

“ …. From May 1996 to February 1998 the Applicant was treated less favourably for two reasons which related to his disability:

(i) the fact that he was off work sick and

(ii) the fact that the Respondents were not prepared to accept that his illness was genuine and as severe as claimed in spite of overwhelming evidence.”

It found (at paragraph 12(f)) that his ill-health retirement application was dealt with far more rigidly and less sympathetically than the cases of other employees who were far less ill yet were granted early retirement on grounds of ill health. It found (at paragraph 12(i)) that that and other matters:

“ …… amount to discrimination by the Respondent on the grounds of the Applicant’s disability contrary to Sections 5(1) and 4(2)(b)(c) and (d) of the Disability Discrimination Act 1995. The Respondents have not produced any evidence to satisfy the Tribunal that the treatment in question was justified.”

11.
The Tribunal went on to conclude (at paragraph 12(n)) that:

“The Respondents also discriminated against the Applicant contrary to Sections 5(2) and 6(1) of the 1995 Act in that they took no steps to consider or make any adjustments or alternative arrangements to facilitate the return of the Applicant to work.”

12.
At the end of its Extended Reasons the Tribunal concluded (at paragraphs 12(o) and (p)):

“There is an implied term in every contract of employment that one party will not behave in such a way as to destroy the relationship of trust and confidence. The Applicant had been a loyal and ambitious employee highly thought of and had been “headhunted” by Mr Brown into his department. The treatment that he suffered at the hands of the Respondent from May 1996 to the time of his resignation in February 1998 was so serious as to destroy that relationship of trust and confidence. The Respondent treated him in an appalling, unsympathetic and cavalier way.

The Respondent’s conduct was so serious as to amount to a fundamental breach of contract entitling the Applicant to resign. Had the Applicant not been disabled he would not have been treated in that way so not only is his constructive dismissal unfair but it is also a breach of the Disability Discrimination Act 1995 Section 5(2) and Section 4(2)(d).”

13.
It appears to be common ground that Mr Jiminez suffers from both ME or chronic fatigue syndrome and depression. He was eventually retired on ill-health grounds on 22 June 2000, backdated to 28 February 1998.

14.
While pursuing his complaints to the Employment Tribunal, Mr Jiminez took proceedings in the High Court for damages for injury to his health and for consequent loss arising, he said, from the excessive workload which he was required to bear by the council, his employers. In a reserved judgment in October 1991, the judge who heard that case rejected his claim in terms which were as favourable to the council and its officers, and as unfavourable to Mr Jiminez and his wife, as the terms of the Tribunal’s Extended Reasons were favourable to Mr and Mrs Jiminez, and unfavourable to the council and its officers.

15.
It is convenient to deal with the first ground of appeal involving the question of bias, first.

16.
The principles to be applied are set out in the judgment of the Court of Appeal delivered by the Master of the Rolls, Lord Phillips, in In re Medicaments and Related Classes of Goods (No.2) [2001] ICR 564. In that case, which was heard after the Human Rights Act 1998 came into force, the Court of Appeal considered the approach to allegations of bias which was established in R v Gough [1993] AC 646, but it did so in the light of decisions of the European Court of Human Rights. It concluded:

“83  We would summarise the principles to be derived from this line of cases as follows. (1) If a judge is shown to have been influenced by actual bias, his decision must be set aside. (2) Where actual bias has not been established the personal impartiality of the judge is to be presumed. (3) The court then has to decide whether, on an objective appraisal, the material facts give rise to a legitimate fear that the judge might not have been impartial. If they do the decision of the judge must be set aside. (4) The material facts are not limited to those which were apparent to the applicant. They are those which are ascertained upon investigation by the court. (5) An important consideration in making an objective appraisal of the facts is the desirability that the public should remain confident in the administration of justice.

84 This approach comes close to that in R v Gough [1993] AC 646. The difference is that, when the Strasbourg court considers whether the material circumstances give rise to a reasonable apprehension of bias, it makes it plain that it is applying an objective test to the circumstances, not passing judgment on the likelihood that the particular tribunal under review was in fact biased.

85 When the Strasbourg jurisprudence is taken into account, we believe that a modest adjustment of the test in R v Gough is called for, which makes it plain that it is, in effect, no different from the test applied in most of the Commonwealth and in Scotland. The court must first ascertain all the circumstances which have a bearing on the suggestion that the judge was biased. It must then ask whether those circumstances would lead a fair-minded and informed observer to conclude that there was a real possibility, or a real danger, the two being the same, that the tribunal was biased.

86 The material circumstances will include any explanation given by the judge under review as to his knowledge or appreciation of those circumstances. Where that explanation is accepted by the applicant for review it can be treated as accurate. Where it is not accepted, it becomes one further matter to be considered from the viewpoint of the fair-minded observer. The court does not have to rule whether the explanation should be accepted or rejected. Rather it has to decide whether or not the fair-minded observer would consider that there was a real danger of bias notwithstanding the explanation advanced ……”

17.
The facts of In re Medicaments were far from the facts of the present case, but the test of whether or not the circumstances would lead a fair-minded and informed observer to conclude that there was a real possibility or a real danger that the tribunal was biased is equally applicable. The test in our view means that what was said by the EAT in Peter Simper & Co Ltd v. Cooke [1986] 1RLR 19 a case of allegedly biased comments by a tribunal chairman, remain applicable. Peter Gibson J., giving the judgment of the Appeal Tribunal, said at paragraph 17:

“On all the matters to which we have referred the chairman was making comments which would, in our opinion, reasonably be understood by the impartial onlooker as meaning that the chairman had already formed a concluded view hostile to the employers on matters which fell for decision at the conclusion of the case after hearing all the evidence and arguments. Of course, we accept that the chairman, experienced as he was, would not have made a final decision until the end of the case; but we feel bound to observe that his comments were injudicious and untimely. In so saying, we do not in any way underestimate the value, both in the formal English judicial system as well as the informal Tribunal hearings, of the dialogue that frequently takes place between the judge or Tribunal and the party or his representative. Nor do we wish to cast any doubt on the right of the Tribunal, as master of its own procedure, to seek to control prolixity and irrelevancies. But there is a time and a place for the expression of concluded views by the Tribunal. The middle of the cross-examination before the employers’ case has been opened or the employers’ arguments presented is, in our view, plainly not such a time for such strongly expressed views to be aired by the chairman.”

18.
In support of her contention of bias, Miss Laura Cox Q.C. relied on a number of features of the Employment Tribunal proceedings which culminated, as she put it, in firm expressions of the tribunal’s views close to the end of the evidence but before it was actually completed and before counsel for the parties had made their final submissions or presented them in writing for oral elaboration later.

19.
It is necessary to consider each of the points of attack while keeping them in the context of all the allegations and the whole of the Tribunal proceedings.

20.
First, and generally, it was contended that the allegation of bias was fortified by the judgment of His Honour Judge William Crawford Q.C., sitting as a Judge of the High Court, who reached a number of different conclusions on the facts and interpretation of the facts, to those reached by the Tribunal. But the evidence put before the judge was different to that put before the Tribunal in a number of significant respects; the evidence covered periods of time which were largely different, and the main issues were different in the personal injury action, although some of the contributory issues were the same. Most importantly, it is trite to point out that two separate tribunals, differently constituted, are capable of coming to fundamentally different conclusions, even when each takes an honest and unbiased approach to the same evidence on the same issues. Why, otherwise, should there be appeals from one court or tribunal to another on issues of fact, without any further evidence being called, in some jurisdictions? Such differences of view are not generally indicative of bias of one tribunal or the other; nor do we find them to be so in the particular circumstances of this case.

21.
Second, the complaint was made that the Tribunal treated the council and Mr Jiminez differently when it ruled on discovery and disclosure of documents. It was said that it made very late orders for disclosure of “huge amounts of documentation” of its own volition, but refused “ a legitimate and unanswerable application” by the council for disclosure of Mr Jiminez’ G.P. records. It was contended that the Tribunal’s lack of fairness in this respect was highlighted by the nature of the Chairman’s written comments on the complaints made in support of the appeal. He wrongly alleged that the council had refused voluntary discovery, and he made an invalid distinction between the “inspection” which he ordered, of council files, and “disclosure and discovery” which he denied ordering.

22.
However, it was clear by the start of the Tribunal hearing that Mr Jiminez was complaining that the council had applied different criteria in the cases of others, in respect of ill-health retirement. Individuals were identified, before the Tribunal hearing. In those circumstances, in our view, the Tribunal’s decision to order files relating to those individuals to be produced the following morning, was sensible. Then the council’s case changed from the contention that the fellow employees were proper candidates for ill-health retirement, to the contention that those retirements had been effected when ill-health retirement practices were lax. Practices were thereafter tightened up and stricter rules were applied in the period when Mr Jiminez was under consideration. The truth of this assertion could only be tested by perusal of cases of ill-health retirement from mid 1996, when the question of ill-health retirement arose in Mr Jiminez’ case, to February 1998 when he resigned. The Tribunal took a course which was fair to Mr Jiminez but not oppressive to the council. The council was ordered to make the files of those who retired through ill-health, during the relevant period, available at the council’s premises where Mr Jiminez’ representatives could inspect them and take such copies as they thought relevant, over a long period of adjournment.

23.
In these circumstances there is some justification for the Chairman’s distinction between “disclosure and discovery” and “inspection”. The Chairman’s erroneous claim that the council had refused voluntary discovery was unfortunate, but it was made long after the event and it is more readily attributable to faulty recollection than it is indicative of ill-feeling towards the council in our view.

24.
In our view, it would have been better had the Tribunal ordered disclosure of Mr Jiminez’s G.P. records. If comparison was to be made between Mr Jiminez’ health and that of comparators who were granted permanent ill-health retirement, it is difficult to see why they should not be disclosed. It is odd that the Tribunal felt able to find that Mr Jiminez’ health problems appeared to have started in or about February 1995 and that his health had previously been good when they had refused to see the GP notes which would have been the best indicators of those matters. However, it became obvious during argument that the council’s accounts of the basis upon which the GP notes were sought conflicted. Mr Wiltshire, counsel before the Tribunal, made an affidavit in January 2000, saying that the GP records were clearly necessary to obtain detailed evidence of Mr Jiminez’ condition or the information he was providing to his G.P. in order to make a proper contrast with comparators. In an affidavit made in January, 2001, Mr Robinson, Principal Solicitor for the council, appears to say that the G.P. files were relevant to the question of whether Mr Jiminez fell within the Disability Discrimination Act 1995, and, if he did, to the extent of the council’s statutory duties towards him. In argument before us, it was said that the records were relevant to Mr Jiminez’ claim in breach of contract, depending on the way the council acted towards him. This was based on the Chairman’s notes of the first day of the hearing. They record that the council accepted that Mr Jiminez was disabled for the purposes of the Act. There then follows a note which may reflect a submission that the medical records were relevant to the question of the council overworking him. There was a possibility of an earlier illness which might be relevant to this question.

25.
There is no note of the Tribunal’s reasons for not ordering disclosure of the G.P. records, and we are left in real doubt as to the basis upon which the application for disclosure was put. If it was put on the basis that it was relevant to the question of whether the council had worked Mr Jiminez too hard, it may have been rejected on the basis that that was a matter for the personal injury action, as Ms Grewal, counsel for Mr Jiminez, thought it was. In these circumstances we cannot conclude that the refusal to order disclosure was any indication of bias against the council.

26.
Next it is alleged that the Tribunal unfairly allowed “a root and branch amendment” of Mr Jiminez’ case on the first day of the hearing. The way this was put to us was that on the first day of the Tribunal hearing, Ms Grewal put in a document headed “The Applicant’s Case”, which made new allegations of discrimination; that leave to amend Mr Jiminez’ Originating Application to include the new case was strongly resisted, but that leave was nevertheless wrongly given. Yet the Chairman’s notes did not even bother to record the application to amend or the grant of leave. This account of events is not, however, supported by the evidence. What, as we find, happened was that before the hearing started Ms Grewal handed Mr Wiltshire one sheet of paper headed “The Applicant’s Case”. It was not an amendment of the Originating Application. It was an attempt to set out concisely how Mr Jiminez’s case was to be put on the question of disability discrimination. Mr Wiltshire did not contend, at the time, that it was an incorrect definition of the issues; nor did he object to the document going to the Tribunal, or complain about it. Mr Wiltshire’s written closing submissions acknowledged that the document was accepted as clarification of the case which the council would have to meet. In those circumstances it is hardly surprising that the Chairman did not record an application for leave to amend; there was none. This allegation is thoroughly ill-founded.

27.
After three days of the Tribunal hearing, the council engaged a stenographer to make a full record of the Tribunal’s proceedings. It is suggested that the Chairman unreasonably resisted her presence because he realised she had been engaged because of the alleged unfair way in which, in the council’s view, he had conducted proceedings so far, and that he only allowed the stenographer to be present and to make a verbatim record upon the unduly onerous and quite unnecessary condition that a transcript of each day’s proceedings should be produced for the Tribunal and for Mr Jiminez’ representatives by 9.30am or 10am the following day.

28.
The Chairman’s response to this criticism, which was made in the solicitor’s affidavit supporting the appeal, and sent to the Chairman for his comments, was that the Tribunal could have refused the request to have transcribers present and that the direction to supply prompt transcripts was necessary in the interests of fairness, so that Mr Jiminez’s representatives could check the record on a daily basis.

29.
The judicial member of our Tribunal has difficulty with the reasons which the Chairman gave for the condition imposed upon the transcribers’ attendance. If their presence at the very front of the hearing room was disturbing, they could be placed elsewhere and it was unnecessary to insist on transcripts early each morning. Mr Jiminez’s representatives could hardly read them before proceedings resumed and later production would have met the requirements of fairness. It is hard to see how the Tribunal could have reasonably refused to have the transcribers present, when the hearing was clearly going to take several days and an accurate record of the evidence would be valuable to both parties and to the Tribunal.

30.
However, all members of our Tribunal remain unconvinced that the Chairman’s response could reasonably be taken as indicative of bias. It appears that no one had given the Tribunal prior notice of the council’s wish to have a stenographer present. Mr Wiltshire asked the Chairman if he minded her presence, as soon as the Tribunal members came in. Ms Grewal objected to the presence of a stenographer. Whether or not her objection was justified, the Tribunal had to make a decision without any warning. It is very unusual to have stenographers at Employment Tribunal hearings, where the philosophy is to keep hearings relatively informal and inexpensive, although that philosophy may be difficult to apply to a long, complicated matter, such as this one, with lawyers on both sides. The first stenographer was seated in a prominent position, and she or her fellows did from time to time ask a witness to go more slowly, thereby intruding into the proceedings. The lay members of this Tribunal, both of whom have extensive experience as members of Employment Tribunals, feel strongly that the presence of stenographers, which they have never experienced themselves, is not something to be encouraged. Moreover, and most importantly, there appears to us to be no foundation for the suggestion that the Chairman’s reluctance to have stenographers arose from a realisation that the council had engaged them to provide a check on what the council perceived to be the Chairman’s unfair conduct of the proceedings. We have already rejected the contention that the Chairman had acted unfairly before the stenographers were engaged, and there is good reason to believe that the Chairman and Ms Grewal thought that the real purpose was to take a verbatim record of evidence which might be useful in Mr Jiminez’s personal injury action.

31.
We see no indication of bias in the Chairman’s response to the presence of a stenographer on the morning in question or thereafter.

32.
Next, the Tribunal’s treatment of the council’s counterclaim in respect of a car loan to Mr Jiminez is criticised. It appears that Mr Jiminez acknowledged in his evidence that a substantial capital sum was owed by him to the council, but that there was an issue about interest. The suggestion was made that the Tribunal should find for the council, leaving the exact amount owing to be assessed. The Tribunal’s Extended Reasons simply recorded that Mr Jiminez had acknowledged that capital of £7,333.64 was owing, but raised issues as to interest claimed in the sum of £3,286.52, before stating that the council did not lead any evidence or cross-examine Mr Jiminez about the claim.

33.
We see no real substance in the criticism of the Tribunal in this respect. At the outset of the hearing there was an argument about whether the Tribunal had jurisdiction to hear the counterclaim. It decided, in favour of the council, that it had jurisdiction. That hardly indicates bias against the council in respect of the counterclaim, and we accept Ms Grewal’s submission that the counterclaim was a relatively unimportant issue which got lost or confused to some extent when the Tribunal came to draft its long and detailed Decision.

34.
Complaint was further made that the Chairman indicated antipathy to the council and its case by his body language and interventions. We were referred to a part of the transcript where Mr Wiltshire reproved the Chairman for allegedly laughing or sighing at something Mr Wiltshire said, but the Chairman went on to reassure Mr Wiltshire that he did not have a negative view of the council’s case and we really have no evidence that whatever, if any, reaction he showed was other than innocuous at that stage. He did, at one stage, intervene to volunteer an innocent explanation of Mrs Jiminez’ behaviour when, it was alleged, she shouted and swore at Dr Quarrie. But his suggestion that she was angry seems harmless enough. None of the other, limited criticisms taken from the transcripts amount to anything approaching an indication of bias.

35.
It was suggested that the Tribunal’s decision was remarkably one-sided in its numerous findings of fact in favour of Mr Jiminez and against the council. Twenty-two separate points were made to this effect in Mr Robinson’s affidavit, but they were not developed in argument, and we were not told what inevitable findings favourable to the council were omitted from the Extended Reasons although counsel for the council were invited to help us in that respect. The matter was not pressed.

36.
The extent of the Chairman’s response to the criticisms made in Mr Robinson’s affidavit was itself criticised, as was the length of time taken to produce the response, but we see no real substance in these points. A busy Chairman might well be reluctant to give precedence to reminding himself of the detail of a complicated case, which he and colleagues have already decided.

37.
The final criticism is that the Chairman put repeated pressure on the council to settle Mr Jiminez’ claim, and that on 12 March 1999 when some, albeit limited evidence on behalf of the council remained to be called, and final submissions had still to be heard, he indicated a firm and strongly critical view of the council’s conduct towards Mr Jiminez.

38.
The criticism made in Mr Robinson’s first affidavit was that:

“Throughout the whole of the case the Chairman repeatedly urged the Council to settle the matter with the Applicant. Whilst the Chairman was very careful to state that the Tribunal had not made up its mind it was clear from the level and frequency of the pressure that was being exerted by the Chairman that the case had already been prejudged by the Tribunal.”

39.
The Chairman’s answer was as follows:

“That is not correct, there were occasions bearing in mind that the case straddled a number of months being held on three days in November, three days in February, five days in March, two days in May, that the Chairman did when the matter adjourned for sometime suggest that it may be appropriate for the parties to consider whether or not the matter could be resolved. This was not because the Tribunal had made up its mind. The Tribunal considered that as litigation progresses it is for the representatives to take into account the costs that have been and are likely to me incurred by the parties and representation should always be conscious of being open to resolve the matter by agreement. Especially so as the Respondents as part of their case acknowledged that they were trying to resolve matters with the applicant before he presented a claim at the Employment Tribunal.”

40.
The Chairman’s comments ended with an expression of amazement on his own part and that of the other members of the Tribunal at the contents of Mr Robinson’s affidavit; neither he nor the lay members were biased; they reached their decision in a conscientious way.

41.
So far as events before 12 March 1999 are concerned we have no sound ground for deciding that suggestions that Mr Jiminez’ claim should be settled indicated bias or that the Chairman or lay members had already formed a concluded view hostile to the council. There was no real evidence of just how often or forcibly the suggestions were made, and we have no sound basis, looking at events before 12 March 1999, for concluding that any suggestions of compromise were not for the reasons given by the Chairman. However, events on 12 March 1999 when the Chairman saw counsel for both parties, attended by solicitors, do give real ground for concern. The Chairman did not comment on events on 12 March 1999, because they were not raised in Mr Robinson’s affidavit and they were only indirectly and incompletely raised in the grounds of appeal. However, the material facts of events on 12 March 1999 were common ground between the parties, before us, and the preamble to them on 11 March was illustrated by the transcript of proceedings.

42.
By 11 March 1999, there was one more day set aside for the hearing before the matter had to be adjourned until 7 May. There was discussion between the Chairman and Mr Wiltshire concerning what, if any, further evidence he proposed to call. No further witnesses were available for 12 March. The one witness whom Mr Wiltshire decided to call (a Mrs Warren) was able to attend on 7May 1999. In our view her evidence was unlikely to be decisive on any important matter, but final submissions had still, of course, to be made after ten days of contested proceedings. The Chairman asked whether it would be appropriate for him to have a discussion with counsel on the following day, which was available as a sitting day. Ms Grewal said that she would find that helpful, but Mr Wiltshire asked what the object of the discussion would be.

43.
In any event there was the following exchange:

“MR WILTSHIRE: The object of the discussion tomorrow will be …. ?

THE CHAIRMAN: Well I just think perhaps for the Tribunal to give some preliminary thoughts, matters it would particularly want to be addressed in submissions from counsel and depending on discussions that I have with my colleagues beforehand – the usual sorts of discussions that sometimes tribunals have with counsel, if helpful indications can be given.

MR WILSHIRE: Yes, sir. What we are not in – we do not want to be in a position tomorrow to rehearse the submissions that will be made to you. Those will be matters that have to be carefully considered and one does not want, of course, to commit oneself at this stage before these things would be considered in great detail but, sir, I can see the force –

THE CHAIRMAN: If you think there is no point in coming, then that is fine by the Tribunal.

MR WILTSHIRE: No, sir.

THE CHAIRMAN: My colleagues and I thought about it earlier in the week. On Wednesday we thought it might help. We offered it to you. We are still of that opinion. If you do not think it will be helpful, then fine.

MR WILTSHIRE: No, sir, we think that will be helpful.”

44.
We have no doubt that those exchanges must have left Mr Wiltshire and those who instructed him with the impression that they were simply to be told of the matters upon which the Tribunal would wish to be addressed in due course. However, matters took a significantly different course on the following day. Events were set out in a letter dated 18 March 1999 from the council solicitor who attended, to the Borough Solicitor & Secretary. His account was essentially accepted by Ms Grewal. She helpfully prepared a schedule of instances where her own note differed from Mr Prince’s note, but she did not suggest that the differences were of any significance.

45.
We therefore accept that Mr Prince’s letter is an accurate account of the material events of 12 March. It reads as follows (with paragraph numbers added for ease of reference):

“Please find my contemporaneous note of the comments by [the Chairman] on 12 March 1999.

I recall attending for the Tribunal in regard to this matter. Also present were Bernard Wiltshire (Counsel for London Borough of Southwark); Ms Grewal (Counsel for the Applicant); Mr Barry Smith (Solicitor for the Applicant).

I recall the Chairman made comments as follows:

“1. The Tribunal is expressing its preliminary views in respect of this matter.

2. In the view of the Tribunal, the way the Respondent has treated this man [the Applicant] was appalling.

3. Leaving aside the Disability and Discrimination Act, the Applicant was not treated as one would expect an employer to treat an employee.

4. This treatment was made worse because he was disabled and the Respondent had advice that he was disabled.

5. No-one took on board [at the Council] that they had to have regard to the DDA.

6. All the points put to Mr Brown by Ms Grewal [the 8 points raised in cross-examination] on all these points the Respondent had failed to explain their conduct under the headings and the Respondent had fell short in the way that was alleged under each of these headings.

7. All of those matters are a serious breach of unfair dismissal provisions.

8. The situation went on for a long period of time and it seems on the evidence heard that the Applicant for severely distressed by the actions of the Respondent.

9. The preliminary view of the Tribunal is that it seemed that there was no cohesive action taken by the Respondent in respect of the Applicant’s situation and everyone blamed everyone else.

10. The matter was not dealt with timeously. Dr Quarrie dealt with other cases much faster. There were months between appointments in this case. In other cases which had been put before the Tribunal, for want of a better word comparators, in each of those cases everyone went out of their way to accommodate the comparators in their ill-health retirement. Where those comparators wanted ill-health retirement.

11. The liaison between the pensions people, management and the medical people was a lot better in those cases.

12. Because it was perceived by management that there was a premature request for medical retirement the whole case was treated on the basis that he should not get ill-health retirement.

13. One of the bases of the claim is others got ill-health retirement and the Applicant did not.

14. The Tribunal does not express any view on whether the Applicant should have been given ill-health retirement. The Tribunal wants to think much harder about whether not giving ill-health retirement came within the Act.

15. One would have expected some consideration as to whether the Council should have exercised its discretion to pay monies to relieve the hardship of the Applicant.

16. Consultation (at least letters of comfort) should have been given to the Applicant. No-one wrote to the Applicant throughout this period. Why didn’t the Council write to the Applicant? One would have anticipated that a person who was not disabled would have been dealt with differently and consulted.

17. Looking at conduct as a whole Southwark fell short of its obligations.

18. The Tribunal suggested that written submissions be exchanged on 7 May. Bernard Wiltshire resisted exchange of submissions prior to Marina Turner giving evidence.

19. The Order made by the Tribunal is as follows:-

Submissions to be exchanged within three days of the completion of Mrs Turner’s evidence;

A copy of the submissions to be sent to the Tribunal;

Observations on each other’s submissions are to be submitted in writing by the resumption of the hearing on 17 May 1999.

The Tribunal encouraged the parties to enter into discussions with a view to settling the matter”. ”

46.
Ms Grewal contended that what the Chairman said was inoffensive for a number of reasons. First, the Chairman started by saying that the views expressed were no more than “preliminary views”. This was supported by the fact that after hearing final submissions in May 1999, the members of the Tribunal spent no less than four days in chambers in July 1999 before producing its Decision and Extended Reasons in September 1999.

47.
Second, Ms Grewal reminded us that In re Medicaments, the Court of Appeal derived a number of propositions from R v. Gough [1993] AC646 including (at paragraph 61 of the report of In re Medicaments):

“Injustice will have occurred as a result of bias if “the decision-maker unfairly regarded with disfavour the case of a party to the issue under consideration by him”. I take “unfairly regarded with disfavour to mean “was predisposed or prejudiced against one party’s case for reasons unconnected with the merits of the issue.””
Ms Grewal submitted that the mere fact that the Tribunal was critical of the way in which one party had behaved was not indicative of bias unless it indicated disfavour unrelated to the actual merits of a material issue or the evidence relating to a material issue. The Chairman’s comments on 12 March 1999 did not indicate such disfavour.

48.
Third, and in any event, Ms Grewal submitted that in deciding what a fair-minded observer would think, one had to consider the evidence which, as the fair-minded observer would know, the Tribunal had before it. If that evidence in fact justified the epithet “appalling” used in describing the council’s treatment of Mr Jiminez, expressed as a preliminary view on what had been heard so far, it could not be indicative of bias. Ms Grewal referred to findings critical of the council, which the council had not challenged as perverse, and she was prepared to refer us to unchallenged evidence, which, she contended, justified the epithet.

49.
Fourth, Ms Grewal distinguished the facts of the present case from the case of Peter Simper & Co.Ltd v. Cooke. In that case the Chairman made the relevant comments during cross-examination of the Applicant, on the afternoon of the first day of the hearing. He made further relevant comments during further cross-examination the following day. In the present case the relevant comments were made after nine and a half days of evidence from thirteen witnesses, most of them live and cross-examined. There was only one more, insignificant, witness to be heard.

50.
We cannot accept this defence of what the Chairman said at the time it was said. In our view, the statement (in paragraph 2) that in the view of the Tribunal the way the council had treated Mr Jiminez was “appalling” made a nonsense of the statement (in paragraph 1) that the Tribunal was expressing its “preliminary views”. Such a strong epithet could only, sensibly be applied to the council’s conduct if the Tribunal had already reached a fixed, strongly adverse view of the council’s conduct. This is reinforced by the positive statement of detailed criticism, which followed (in paragraphs 3 to 6, 10 to 13 and 15 to 17). The positive, unmodified statement (in paragraph 7) that all the matters in paragraphs 3 to 6 were a serious breach of unfair dismissal procedures effectively decided the question of unfair dismissal. This could not be unpicked by the use of the words “preliminary view” in paragraph 9. The reserving of the Tribunal’s view on whether Mr Jiminez should have been given ill-health retirement, contained in paragraph 14, could hardly have left the council in any doubt that the Tribunal would find against it on this point, if it lawfully could, in the light of the positive views expressed elsewhere, and, finally, in paragraph 17. It is true that a number of the criticisms made in the circumstances were not specifically related to the issues of disability discrimination and unfair dismissal which the Tribunal had to address, but their potential application to those issues was clear. In our view the final sentence, taken with what had gone before, was a clear attempt to put heavy pressure on the council to compensate Mr Jiminez.

51.
It is true that all, or virtually all, the evidence affecting the true issues had really been given by 12 March 1999, but the council was entitled to have its final submissions fairly heard. What the Chairman said, which reads like a prepared list of decided criticisms of the council would, in our opinion, be reasonably understood by the impartial, informed onlooker as meaning that the Chairman, and indeed the Tribunal, had already formed a concluded view hostile to the council on a number of important matters which fell for decision, after final submissions, when reaching a conclusion on the claims of disability discrimination and unfair dismissal. It is true that the members of the Tribunal spent a considerable period in chambers before producing its Decision, but it is clear from the eventual, thirty-eight page Decision, that there were a large number of detailed findings which the Tribunal wished to express.

52.
In our view the Chairman’s uninvited expressions of view were both injudicious and untimely even at the late stage of the proceedings at which they were given. We cannot accept that they can be justified, after the event, by an examination of the evidence to see whether they can be supported or portrayed as inevitable conclusions. That would be tantamount to saying that if the evidence is strong enough a tribunal of any kind can lawfully express final views before the losing party’s final submissions have been heard.

53.
In our judgment, the Chairman’s statement of view on 12 March 1999, expressed to be those of the Tribunal, would have led a fair-minded and informed observer to conclude that there was a real possibility or a real danger, at least, that the Tribunal was biased against the council in the sense of having reached firm and final conclusions against it on important matters before its case, which of course included its final submissions, had been heard.

54.
Mrs Cox argued that the Chairman’s expressions of view on 12 March 1999 deprived the council of a fair hearing in contravention of Article 6(1) of the European Convention on Human Rights. This must be so in the light of our conclusions, but it adds nothing to the case of reasonable apprehension of bias. For the reasons which we have given the council’s appeal must be allowed and the complaints of both disability discrimination and unfair dismissal reheard before a fresh Tribunal.

55.
This is not an attractive prospect in all the circumstances of this particular case, but there is no alternative. If the parties cannot reach terms as to the fair outcome of Mr Jiminez’ application, we urge them to consider the extent to which matters of fact can be agreed for the purposes of the rehearing in the light of the evidence put before the original Tribunal, and even the extent to which the evidence given by any particular witness, now transcribed, can be accepted as his or her evidence for the purpose of the rehearing. We direct that within 42 days the legal representatives of each party give notice of which facts and evidence it contends can be so agreed, and that within 21 days thereafter there be a meeting of legal representatives to agree a schedule of such facts and evidence.

56.
It is not strictly necessary to decide the remaining grounds of appeal, but we do so in case our views help the conduct of the new hearing, and out of respect for the arguments of counsel.

57.
The provisions of sections 4, 5 and 6 of the Disability Discrimination Act 1995, which bear on the second and third grounds of appeal are as follows:

“4. Discrimination against applicants and employees

(1)….

(2) It is unlawful for an employer to discriminate against a disabled person whom he employs –

(a) ….

(b) in the opportunities which he affords him for …. receiving any ….. benefit.

(c) by refusing to afford him, or deliberately not affording him any such opportunity, or

(d) by dismissing him, or subjecting him to any other detriment ….

5. Meaning of “discrimination”

(1)….. an employer discriminates against a disabled person if –

(a) for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply; and

(b) he cannot show that the treatment in question is justified.

(2) ….  an employer also discriminates against a disabled person if –

(a) he fails to comply with a section 6 duty imposed on him in relation to the disabled person; and

(b) he cannot show that his failure to comply with that duty is justified.

(3) Subject to subsection (5), for the purposes of subsection (1) treatment is justified if, but only if, the reason for it is both material to the circumstances of the case and substantial.

(4) For the purposes of subsection (2), failure to comply with a section 6 duty is justified if, but only if, the reason for the failure is both material to the circumstances of the particular case and substantial.

(5) If, in a case falling within subsection (1), the employer is under a section 6 duty in relation to the disabled person but fails without justification to comply with that duty, his treatment of that person cannot be justified under subsection (3) unless it would have been justified even if he had complied with the section 6 duty ….

6. Duty of employer to make arrangements

(1)Where –

(a) any arrangements made by or on behalf of an employer, ….

(b) …..

place the disabled person concerned at a substantial disadvantage in comparisons with persons who are not disabled, it is the duty of the employer to take such steps as it is reasonable, in all the circumstances of the cases, for him to take in order to prevent the arrangements having that effect.

(2) Subsection 1(a) applies only in relation to –

(a) …..

(b) any term, condition or arrangement on which employment … or any other benefit is offered or afforded …..”

58.
The essence of the second ground of appeal was that the Tribunal erred in comparing the council’s refusal to grant Mr Jiminez permanent ill-health retirement with its treatment of others who had applied for it.

59.
In our view this argument is unsustainable in its simplest form on the narrow ground that the council chose to seek to justify its strict approach to Mr Jiminez’ case by alleging that his plea for permanent ill-health retirement coincided with the taking of a stricter line in such cases. Once the council took that line it became relevant to test it by enquiring into the approach which the council had taken to other applications in the same time period, whether or not the original introduction of “comparators” was justified.

60.
Moreover, it is difficult to see that any comparison with other employees, appropriately chosen or not, was necessary once the Tribunal had decided, at paragraph 12(b)(ii) of its Decision, that he was treated less favourably for the reason (related to his disability) that the council was not prepared to accept that his illness was genuine and as severe as claimed in spite of overwhelming evidence. Surely, if the Tribunal was satisfied that the council refused to grant Mr Jiminez permanent ill-health retirement for that reason, disability discrimination was established.

61.
However, the council argued that having embarked on the process of comparison for the purpose of testing the good faith of the council’s approach to Mr Jiminez, it erred in its use of the comparators to decide whether, for a reason which related to his disability, the council treated Mr Jiminez less favourably than it treated or would have treated others to whom that reason did not apply or would not have applied.

62.
We have already set out the vital findings at paragraph 12(b) of the Decision.

63.
Mrs Cox referred us to Clark v. TGG Ltd t/a Novacold [1999] IRLR 345, (“Novacold”), where Mr Clark fell within the definition of disability in the form of physical impairment arising from injury at work. He was dismissed for a reason relating to his disability in that he was no longer capable of performing the main functions of his job. The Tribunal held that he was not treated less favourably than Novacold would treat others absent from work for the same length of time with no forseeability of a return to work, for reasons other than disablement.

64.
At paragraph 33 of Novacold, Mummery L.J. (with whom the other members of the Court of Appeal agreed) stressed that, in respect of section 5(1) of the Act:

“The two questions posed by the statutory provisions are:

(1) Was Mr Clark dismissed for a reason which relates to his disability?

(2) If so, did Novacold treat him less favourably than they would treat others to whom that reason would not apply?”

Question (1) was one of fact. It was clear that the reason for dismissal found by the Tribunal was a reason which related to his disability (paragraph 34). In order to answer question (2) it was necessary to compare Novacold’s treatment of Mr Clark with the treatment of others to whom “that reason” would not apply (paragraph 54).

65.
Mummery L.J. then considered what was meant by “that reason”? Did it embrace the significant causal link to the disability or refer only to the first three words of section 5(1)(a) “for a reason”? Mummery L.J. preferred the latter view:

“60 ….. the 1995 Act adopts a significantly different approach to the protection of disabled persons against less favourable treatment in employment. The definition of discrimination in the 1995 Act does not contain an express provision requiring a comparison of the cases of different persons in the same, or not materially different, +circumstances. The statutory focus is narrower: it is on the ‘reason’ for the treatment of the disabled employee and the comparison to be made is with the treatment of ‘others to whom that reason does not or would not apply’. The ‘others’ with whom the comparison is to be made are not specifically required to be in the same, or not materially different, circumstances: they only have to be persons ‘to whom that reason does not or would not apply’.

61 This is to be contrasted not only with the different approach in the 1975 and the 1976 Acts, but also with the express requirement of comparison with the treatment of other persons ‘whose circumstances are the same’ stipulated in victimisation cases by s. 55(1)(a) of the 1995 Act.

62 The result of this approach is that the reason would not apply to others even if the circumstances are different from those of the disabled person. The persons who are performing the main functions of their jobs are ‘others’ to whom the reason for dismissal of the disabled person ( i.e. inability to perform those functions) would not apply.

63 In the context of the special sense in which ‘discrimination’ is defined in s.5 of the 1995 Act it is more probable that Parliament meant ‘that reason’ to refer only to the facts constituting the reason for the treatment, and not to include within that reason the added requirement of a causal link with disability: that is more properly regarded as the cause of the difficulties which would be encountered in many cases in seeking to identify what the appeal tribunal referred to as ‘the characteristics of the hypothetical comparator’. It would avoid the kind of problems which the English (and Scottish) courts and the tribunals encountered in their futile attempts to find and identify the characteristics of a hypothetical non-pregnant male comparator for a pregnant woman in sex discrimination cases before the decision of the European Court of Justice in Webb v EMO Air Cargo (UK) Ltd: see Webb (No.2) [1995] IRLR 645. This interpretation is also consistent with the emphasis on whether the less favourable treatment of the disabled person is shown to be justified. That defence is not available in cases of direct discrimination under the other discrimination Acts.

64 It is more consistent with the 1995 Act as a whole ….”

66.
In the light of Novacold, Mrs Cox argued that the Tribunal erred in simply concluding that Mr Jiminez’ ill-health retirement application was dealt with far more rigidly and less sympathetically than other employees who were far less ill yet were granted early retirement on the grounds of ill health (see paragraph 12(f) of the Decision), and that ill-health retirement in other cases was granted notwithstanding that it could not be said that the illness was permanent (paragraph 12(k)). The Tribunal did not, in choosing comparators, focus on the reason for the less favourable treatment as set out in paragraph 12(b) and particularly 12(b)(ii) of the Decision, and it did not choose comparators who did not fit paragraph 12(b).  The Tribunal failed to identify appropriate comparators or what the proper comparator was.

67.
However, Ms Grewal pointed out that the Court of Appeal decision in Novacold on 25 March 1999 came part way through the Tribunal hearing of Mr Jiminez’ applications, and the finding in paragraph 12(b)(ii) of the Decision reflected the focus of Mr Jiminez’ case. The Tribunal found that the reason for the treatment complained of, the refusal to grant ill-health retirement to Mr Jiminez and the manner in which the question of ill-health retirement was dealt with, was that the council was not prepared to accept that his illness was genuine and as severe as complained of in spite of overwhelming evidence. It found, unsurprisingly, that this was a reason which related to his disability, and it found that he had been treated less favourably than appropriate comparators, namely those in whose cases the council was prepared to accept that the illness was genuine and severe in spite of the paucity of the evidence.

68.
In our view, Ms Grewal’s submissions in this respect are well founded. The finding at paragraphs 12(f) and 12(k) of the Decision, to which we have already referred are followed by a finding at paragraph 12(l) that;

“On the evidence before us we believe that had the Respondents accepted the medical reports as they did for others and had not proceeded in the Applicant’s case on the basis that he was being disingenuous, then we believe that there was no reason why the Applicant should not have been granted ill-health retirement.”

Paragraph 12(m) concluded:

“Other individuals were certified for ill-health retirement where there was no evidence of a permanent disability during the period in question.”

All these findings have to be seen in the light of the question which the Tribunal posed to itself at paragraph 12(j):

“It is for the Tribunal to consider whether the Respondent in relation to the way in which they dealt with the Applicant’s position and in their refusal to grant him ill-health retirement, treated the Applicant less favourably than others and whether that was for the reason referred to above. Namely that they were not prepared to accept his illness was genuine and as severe as claimed and because they took the view that the Applicant was fabricating and exaggerating his condition so as to obtain ill-health retirement.”

69.
In our view the Tribunal posed the correct test in accordance with Novacold and it was entitled to look at the comparators as it did, with a view to answering it.

70.
We would not have allowed this appeal on the second ground of appeal.

71.
The third ground of appeal is that the Tribunal failed to give any proper consideration to the issue of justification, for the purposes of section 5(1)(b) and 5(2)(b) of the Act, and erred in its approach to the question of justification. The Tribunal’s primary finding that the council did not accept that Mr Jiminez’ illness was genuine should have led it to find that the discrimination found in paragraph 12(b) was justified under section 5(3) of the Act as the reason for the belief was the expert opinion of Dr Quarrie. That was a substantial reason, material to the circumstances of the case. The threshold for justification of disability discrimination under section 5(3) is very low: see H.J.Heinz Co Ltd v. Kendrick [2000] IRLR 144.

72.
Mrs Cox pointed out, firstly, that at paragraph 12(i) of its Decision, after finding that a number of the council’s acts, previously set out, amounted to discrimination on the grounds of Mr Jiminez’ disability contrary to sections 5(1) and 4(2)(b)(c) and (d) of the Act, the Tribunal simply added that:

“The Respondents have not produced any evidence to satisfy the Tribunal that the treatment in question was justified”.

Secondly, at paragraph 12(o) the tribunal found that the council also discriminated against Mr Jiminez contrary to sections 5(2) and 6(1) of the 1995 Act in that they took no steps to consider or make any adjustments or alternative arrangements to facilitate Mr Jiminez’ return to work. It was argued that the Tribunal did not make any finding on whether that failure was justified, as was required by section 5(2)(b).

73.
However, the first point ignores the finding at paragraph 12(c) of the Decision that there was no basis at all for the council reaching the view that Mr Jiminez was fabricating or exaggerating the extent of his illness in order to obtain ill-health retirement. The Tribunal made a large number of findings to justify that conclusion. The Tribunal had already expressed the view in paragraph 12(b)(ii) that there was overwhelming evidence that Mr Jiminez’ illness was as genuine and severe as he claimed.

74.
In all those circumstances, it must follow that according to the Tribunal’s findings the reason for the less favourable treatment (its belief about his condition) had no substance. The treatment could not therefore, by section 5(3), be justified.

75.
It would have been better, in our view, if the Tribunal had made an express finding that the council could not show that its failure to comply with its duty to make adjustments (for the purposes of section 5(2)(a) and 6(1) of the Act) was justified. However, the Tribunal did find, at paragraph 12(o) that the failure to take steps to consider or to make any adjustments to facilitate Mr Jiminez’ return to work stemmed from a failure to follow its own sickness procedures and from the fact that Mr Brown, the Head of Financial Services, took the view that the provisions of the 1995 Act did not apply in the case of an employee, like Mr Jiminez, who was not at work. It is difficult to see how the failure to make adjustments could be justified in those circumstances.

76.
It was accepted that the fourth ground of appeal – alleged failure to give adequate consideration to the relevant Code of Practice – was really part of the third, and did not really add to it.

77.
So far as the fifth ground of appeal is concerned, a Tribunal should normally engage in a discrete consideration of the issues arising, in respect of a complaint of unfair dismissal, from the provisions of section 98(1), (2) and (4) of the Employment Rights Act 1996, but in the particular circumstances of this case, as found by the Tribunal, the findings of unfair dismissal made in paragraph 12(o) and (p) of the Decision, previously set out in paragraph 12 of this judgment, was inevitable.

78.
All the Tribunal’s findings are, however, in our view, vitiated by the real danger of bias, which we have already found, and on that ground alone this appeal is allowed. 
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