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LORD JOHNSTON:

1. In this is an appeal the appellant employer seeks to overturn a decision of the Employment Tribunal sitting at Aberdeen, to the effect that the respondent employee was unfairly dismissed by the appellants with certain monetary consequences.

2. The appellants are represented by a solicitor, Mr Saluja, who had appeared at the Tribunal below.  There was no representation before us on behalf of the respondent.

3. The background to the matter is the not unfamiliar situation whereby a contractor has employees working on an oil platform owned by a third party oil company under contracts which give power to the oil company to dictate to the contractor whether all or any of their employees should remain working on the platform in a particular capacity.  The terms of the relevant contract are set out on page 4 of the decision and are as follows:- 

“COMPANY ( Kerr McGee) may instruct the CONTRACTOR (KCA) to remove from the WORKSITE any of the CONTRACTOR’S PERSONNEL engaged in any part of the SERVICES who in the reasonable opinion of the COMPANY is either:

(a) superfluous to the SERVICES and whose continued assignment has not been satisfactorily justified to COMPANY; or

(b) incompetent or negligent in the performance of their duties or is guilty of misconduct as determined by COMPANY; or

(c) engaged in activities which are contrary or detrimental to the interests of the COMPANY; or

(d) not conforming with the relevant procedures as required by COMPANY or persists in any conduct likely to be prejudicial to safety, health or the environment.

Any such person shall be removed forthwith from the WORKSITE at CONTRACTOR’S sole expense (excluding transportation to the beach). Any of CONTRACTOR’S PERSONNEL removed for any of the above reasons, shall not be engaged again in the SERVICES or on any other service company without the prior written APPROVAL OF COMPANY.

Where, and if so required by COMPANY, CONTRACTOR shall provide a suitable replacement for any such person within 24 hours or such longer time as may be determined by COMPANY taking account of the practicalities involved (such as logistics and grade of personnel being replaced)” (R17/4).”

4. It is also to be noted that in the respondent’s own contract with the appellants, there was a provision under the heading of “Client Discretion” which is in the following terms:- 

“3.6 Client Discretion
The Company’s clients generally reserve the right to request that any employee of the Company be removed from their rig or platform.  In these circumstances, the Company is required to comply with this request if it is contractual.

The Company will endeavour to place the employee on another operation, but if this is not possible, the Company may have no option but to terminate the employee’s employment”. (R18/3).”

5. That contractual background reflects exactly what happened on the facts of this case.  The oil company made representations to the appellants that they no longer wished the respondent to continue to work on the platform in the capacity that he was occupying, namely, that of materials clerk.  There is no doubt upon the findings of the Tribunal that the respondent’s manager with the appellants, Mr Frizzell, did his best to try and persuade the oil company off this position and, indeed, it is to be noted that the discussion became quite heated but Mr Frizzell stated, and the Tribunal appeared to have accepted this, that it was made clear to him that the oil company had decided that the respondent should no longer be allowed to remain on the platform in that capacity.

6. In their decision the Tribunal determine that the reason for dismissal could be categorised as some substantial other reason within the meaning of section 98(1)(b) of the 1996 Act.  This was a position they were entitled to adopt and Mr Saluja did not dispute that conclusion.  However, when it comes to the question of reasonableness, under section 98(4), he submitted that the Tribunal had misdirected itself and he concentrated in this respect, particularly, upon the passage on page 10 beginning at line 24 as follows:-

“In our view the respondents in the present case did not act reasonably. They did not have regard to the clear injustice to Mr Breeds as a reasonable employer would have done.  They simply complied with Kerr McGee’s request to remove Mr Breeds from the position of materials clerk on the platform without making any further representations to Kerr McGee after they had spoken with Mr Breeds and obtained his version of events and notwithstanding the fact that Mr Breeds was an entirely satisfactory employee who had worked with them for a number of years; that they knew they had made a mistake in asking Mr Fraser to teach the new procedures to Mr Breeds; that the allegations were apparently trivial and were, in any event, coloured by Mr Fraser’s involvement; and that there was nothing to suggest that if they had made representations to Kerr McGee on Mr Breeds’ behalf, explained all the circumstances and tried to get them to change their decision, that there was any risk whatever that they would lose the whole contract.  They did not support their employee as a reasonable employer would have done.  They simply accepted Kerr McGee’s decision and did not challenge it even when they knew all the facts.  Clearly the terms of Mr Breeds’ contract of employment and the provision in the Handbook under the heading “Client Discretion” (R18/3) were very important but notwithstanding this contractual provision we still had to determine the fairness or otherwise of the dismissal on the basis of Section 98(4) of the 1996 Act and we decided in all the circumstances, focusing on the conduct of KCA rather than on the injustice which Mr Breeds suffered and remaining mindful of the contractual position, that the respondents had not acted reasonably and that his dismissal was unfair.”

7. Mr Saluja’s main submission was, that approaching the matter in this way, as we have set out, the Tribunal misdirected itself inasmuch that it was assessing the reasonableness of the employer’s conduct in respect of what ought further to have been done in their opinion by the employer on behalf of the employee and this reflected an approach which while understandable in a context of disciplinary investigation or against the background of a decision to dismiss for either misconduct or capability, it was nothing to the point when the background was an instruction by the third party client to remove the employee from the platform.  In other words the Tribunal had failed to give proper weight to the real context of the whole situation against the background to which the issue of section 98 falls, should be considered.

8. He also submitted that the Tribunal had wholly failed to address the likelihood of any such representations or actions by Mr Frizzell on behalf of the respondent would have made any difference so as to bring into play the well known case of Polkey v A E Dayton Services Ltd [1987] IRLR 503.
9. Mr Saluja also referred us to Dobie v Burns International Security Services (UK) Ltd [1983] IRLR 278, in support of the proposition that where potentially the intervention of a third party could lead to an injustice being perpetrated against the employee, such was less likely to be sustainable if the employee’s own contract put him at risk or on warning that such third party intervention could take place.  That is precisely the position in the present case with regard to the terms of the respondent’s contract with the appellants.

10. We are entirely satisfied that Mr Saluja’s approach is correct.  We consider that the Tribunal have confused the position as between what might be necessary investigation or conduct or action on the part of an employer looking towards a possible dismissal on grounds of capability or misconduct, with a situation where they were simply faced with an intractable client making a request which was legitimately being made in the contractual context.  It is very important to emphasise that there was no suggestion that the oil company was seeking the dismissal of the respondent but merely his removal from the platform in the capacity of materials clerk.  They were prepared to have him back on the platform in a lower capacity and indeed such position was offered but refused.

11. If the proper test is applied, that is to say, the Tribunal stepping back and assessing the conduct and actions of the employer in the actual context, to determine the issue of reasonableness, it seems to us not only that the Tribunal in this case has not done that but would inevitably, if it had done so, have reached the opposite conclusion, namely, that the employer acted reasonably in responding to the legitimate request of the oil company but nevertheless taking quite considerable steps to try and offer the respondent alternative employment.  It was his refusal to accept that which led to the contract being terminated.  As one member of this Tribunal pointed out, the facts became very close to not amounting to a dismissal but to mutual termination.

12. Be that as it may, we consider this is one of these cases where the Tribunal has fallen into error as a matter of law and that on the facts properly understood any Tribunal reasonably instructed would have been bound to reach the opposite decision.  We are, therefore, on this context able to interfere with the decision and we will so do by overturning it.

13. That makes it unnecessary for us to consider the Polkey argument but we consider there is much force in that.  If that had been the only position which we would have been prepared to sustain on behalf of the appellants, we would have remitted the matter back to the same Tribunal to make a percentage assessment, it being highly likely in our opinion it would have to be very high because of the adamant attitude of the oil company.

14. In all these circumstances this appeal is allowed.  The decision of the Tribunal is quashed and the application is dismissed.
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