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LORD COULSFIELD:

1. The appeal in this case previously came before this Tribunal on 14 May 1999.  At that hearing, two questions arose.  The first was whether the respondents should be permitted to withdraw a concession which had been made by them at the original Employment Tribunal hearing, to the effect that the applicant’s dismissal could not be said to have not been by reason of redundancy.  The second question related to the adequacy of the reasons of the Employment Tribunal for declining to award any sum to the applicant for loss after the date of the Employment Tribunal decision.  This Tribunal decided to allow the concession to be withdrawn and remitted the case to the Employment Tribunal. A further hearing before the Employment Tribunal took place on 21 July 1999.  By its decision dated 4 August 1999, the Employment Tribunal held that the applicant had not been dismissed by reason of redundancy.  No appeal has been taken against that part of the decision and that aspect of the case is therefore concluded.  In its decision, the Employment Tribunal also gave further specification of its reasons for holding that future loss should not be awarded.

2. The issue now before this Tribunal is limited to the question whether the Employment Tribunal was entitled to hold that there should be no award for future loss.  It is therefore not necessary to go into much detail about the circumstances of the dismissal. In its original decision, which was dated 24 December 1998, the Employment Tribunal held that the applicant had been employed by the respondents in a senior management capacity, essentially as a sales manager.  They say that during the course of his employment he worked under several designations, including that of managing director, and that he even had business cards printed, with the knowledge of the respondents, designing him as managing director but in essence his job was that of a sales manager/sales director.  The respondents were in the business of supplying, installing and maintaining fire protection systems and similar equipment.  In about March 1998, the company experienced financial difficulties which led to a number of discussions including a suggestion that the appellant should take a cut in salary.  Having reviewed the evidence, the Employment Tribunal held, in brief, that the appellant had been dismissed as a cost cutting exercise and that there had not been either a company re-organisation, which might have amounted to some other substantial reason for dismissing the appellant, or a situation of redundancy.  The Employment Tribunal concluded that the appellant had been dismissed and the dismissal was unfair.

3. In their original decision, the Employment Tribunal referred to section 123 of the Employment Rights Act 1996 and said that they preferred submissions made to them on behalf of the respondents to those made on behalf of the appellant.  They then said:-

“The Tribunal were of the opinion that the applicant should have obtained employment by the date of the Tribunal hearing i.e. 27 November 1998 and accordingly were not prepared to make an award for any future loss of earnings.”

4. They then dealt with certain other claims.  In their decision dated 4 August 1999, the Employment Tribunal again refer to section 123 and to the amount of the compensatory award as being the sum which the Tribunal considers just and equitable in all the circumstances.  They then say:-

“The Tribunal had noted that the applicant had designed himself as “managing director” when he had in fact been employed as a sales director.  The Tribunal accepted that the Respondents had been aware of this incorrect designation and had taken no steps to correct it.  The Tribunal were of the opinion that the Applicant had probably set his sights unrealistically high with respect to the sort of jobs that he had applied for between the date of the termination of his employment with the Respondents and the hearing before the Tribunal.  There was evidence that the applicant had tried to obtain alternative employment but these appeared to be in relation to fairly high powered posts abroad (Saudi Arabia) and at senior director level.  The Tribunal were of the opinion that given the Applicant’s acknowledged skills and experience the period between 17 July 1998 and 26 November 1998 was a reasonable one in which to expect him to find alternative employment had he set his sights more realistically.  Accordingly, in the opinion of the Tribunal taking into account the statutory test narrated supra, it was not appropriate to make an award for future loss under the compensatory award.  The Tribunal accept that they did not provide sufficient clarity on this aspect of their earlier decision for which the Chairman, who is entirely responsible, expresses his regret.”

5. When the appeal came before us for the second time, two submissions were made on behalf of the appellant.  Firstly, it was submitted that the amplified reasons given by the Employment Tribunal still failed to satisfy the test indicated in Norton Tool Company Ltd v N J Tewson [1972] IRLR 86 in that they did not show the principles and the grounds upon which the Tribunal had proceeded.  Secondly, it was submitted that the Tribunal had erred in law in that the only evidence placed before them had been the evidence of the applicant, together with copies of applications which had been made by him in respect of a range of jobs and that having regard to the case of Bessenden Properties Ltd v J K Corness [1974] IRLR 338 the Tribunal had failed to take proper account of the onus on the respondents to establish a failure to mitigate loss.

6. In our view, neither of these grounds of appeal can be upheld.  As regards the first, the Employment Tribunal had before them all the evidence which had been led about the appellant’s position within the respondents’ organisation and the work which he did there.  They had the information about the steps which the appellant had taken to obtain employment, as shown by a substantial number of letters of application produced and the appellant’s own evidence.  It seems to us that, in simple terms, the Employment Tribunal have held that a person having the appellant’s skills and experience should reasonably have found employment within the period up to the date of the Tribunal decision and that having regard to all the material before them, the appellant had failed to prove any loss beyond that period.  The Tribunal’s reasoning does not seem to us to be obscure or difficult.  As regards the question of onus, it is of course true that if a respondent alleges that there has been a failure to mitigate loss in some respect, it is for that respondent to allege and prove the failure and its consequences.  That does not, however, mean that it is not open to a Tribunal to examine critically the material placed before it by an applicant in order to demonstrate the loss which he claims to have sustained and to reach a conclusion as to whether that loss has been proved.  That is particularly so in a case like the present in which the question of what period is reasonable for an applicant to find alternative employment is a question of judgment, rather than one of calculation.  It might perhaps be said that in the present case the Tribunal have taken a fairly strict view about the reasonable period, but that is a matter for the Tribunal to judge on the evidence as to the particular circumstances.  Even if another Tribunal might have taken a slightly more generous view, it does not follow that there was any error with which we could deal.

7.
In the whole circumstances, in our view, it has not been shown that the Employment Tribunal erred and this appeal must be refused.  In our previous decision, we reserved the question of expenses arising out of the withdrawal of the concession but we understand that parties have reached an agreement which makes it unnecessary for us to consider that matter further.
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