
Appeal No.
EAT/1298/99

EMPLOYMENT APPEAL TRIBUNAL
58 VICTORIA EMBANKMENT, LONDON EC4Y 0DS


At the Tribunal


On 2nd November 2000


Judgment delivered


On 30th November 2000

Before
THE HONOURABLE LORD JOHNSTON

MR P A L PARKER CBE

MR R SANDERSON OBE

THE LONDON BOROUGH OF GREENWICH
APPELLANTS

MR K ASLAM
RESPONDENT

Transcript of Proceedings

JUDGMENT


APPEARANCES
	For the Appellants
	MR PAUL NICHOLLS

(of Counsel)

London Borough of Greenwich

Legal Services Department

29-37 Wellington Street

Woolwich

London

SE18 6PW

	For the Respondent
	MR IMTIAZ AZIZ

(Consultant)

Cresent & Star Consulting

386 Hanworth Road

Hounslow

Middlesex

TW3 3SN



LORD JOHNSTON:

1.
This case arises out of a number of complaints by the applicant alleging racial discrimination against the respondent Borough.  In paragraph 11 of their decision the Employment Tribunal lists the total number of complaints and categorises them and we adopt that categorisation and numerical listing.

2.
In the final result, the Tribunal dismissed all the complaints, save one, Complaint 5, in which they found that it succeeded in part in that a Mr Scott and a Mr Wroe discriminated directly against the applicant when they required or approved of a Mrs Watson conducting a disciplinary investigation against him when they knew that he had raised a grievance under the Council’s Discrimination, Harassment and Victimisation Procedure.

3.
Against that decision, the Borough have appealed and by way of cross-appeal the applicant challenged the decisions of rejection by the Tribunal in respect of Complaints 1, 2, 3(1) and 6.

4.
We deal first with the appeal.  Mr Nicholls, who appeared for the appellants, stated a simple but stark proposition.

5.
The complaint (No. 5), was directed against Mrs Watson who was the respondents’ immediate manager in respect that she ordered an investigation of a disciplinary nature consequent upon the way in which the respondent had apparently conducted an investigation into a Trading Standards matter.  The complaint specifically narrates that in due course, two verbal warnings were issued.

6.
Thus, it can be noticed at once that the complaint is one of discrimination directed against Mrs Watson and nobody else.  In that context, Mr Nicholls directed us to Chapman & Anor v Simon [1994] IRLR 124, where, within the head note of the report the Court of Appeal state, inter alia:-

“The jurisdiction of the Industrial Tribunal is limited to complaints which have been made to it. Under s.54 of the Race Relations Act, the complainant is entitled to complain to the Tribunal that a person has committed an unlawful act of discrimination, but it is the act of which complaint is made and no other that the Tribunal must consider and rule upon.”

7.
That is taken directly from the judgment of Lord Justice Peter Gibson at paragraph 42.

8.
In the present case, Mr Nicholls made the obvious point that the finding of the Tribunal in respect of alleged discrimination was directed against the actions of Messrs Wroe and Scott and expressly exonerated the actions of Mrs Watson upon the grounds that she was responding to a requirement imposed upon her by those gentlemen, who were her superiors, to carry out the relevant disciplinary investigation.  Such a finding it was submitted, was beyond the jurisdiction of the Tribunal having regard to the specific statement made by Gibson, LJ supra.

9.
Mr Aziz, appearing for the respondent, maintained that this was too narrow an approach and if the Complaints 5 and 6 in particular were looked at together the general tenor of the complaints was discrimination against the respondent by his superiors.  Such had been found by the Tribunal and that was the end of the matter.

10.
With this latter proposition we do not agree.  We accept completely the submission by Mr Nicholls that the complaint in question could only be dealt with by the Tribunal in its context and in respect of the person named in it.  There are a considerable number of reasons as to why this should be the case, not least in the interests of fairness with regard to the gentlemen against whom discrimination was found to be established.  Whether the matter therefore is looked at as jurisdiction or simply one of simple fairness, either way we do not consider it was competent and appropriate for the Employment Tribunal to have found discrimination established in respect of actions by Messrs Scott and Wroe, who are nowhere mentioned in the relevant complaint.

11.
In these circumstances this appeal succeeds and the finding of discrimination in the decision of the Employment Tribunal will be quashed.

12.
We turn now to deal with the cross-appeal, which as we have indicated is limited to the complaints to which we made reference at the outset of this judgment.

13.
Complaints 1 and 2 are directly connected and relate to alleged discrimination against the respondent, now appellant, in respect of the way his case was handled with regard to possible promotion under a process known as “acting up” and “slotting in”.  Specifically, he complains he was discriminated against when the way he was treated was compared with other employees, particularly a Miss Littleton, a Miss Dinah Moro and a Miss Annette Maskell.  The background to the complaint was, simply, at the end of the day when the process was complete, while other employees were slotted in to a superior position, the appellant was not.  He alleged that was on grounds of racial discrimination.

14.
In essence, the substance of Mr Aziz’s submission in respect of both these complaints was that, looked at across the board, while he had to accept that at least one member of an ethnic minority was preferred, no Asians were preferred at all and this raised an immediate inference of discrimination.

15.
In addressing this matter it is important to recognise that the persons with whom the comparisons were being made were of a lower grade being considered for a promotion, while in relation to the appellant under the reorganisation that was taking place, if he was to be given a team leader position which was the promoted post, it required to be a new creation.  In passing, Mr Nicholls pointed out to us that the managers in question did not have the power to create such a post.

16.
Be that as it may, we are entirely satisfied that the approach of the Tribunal to this matter which is to be found commencing at paragraph 30 of the decision, up to and including paragraph 53, is correct and acceptable.  In that narrative the Tribunal accept that the comparators do not equate a comparison of like with like, such as to meet the requirements of section 5 of the Act.  That being so, we have no hesitation in concluding that the decision of the Tribunal in this matter was at least one upon which they were entitled to reach the conclusion in question, and one with which we will not interfere.  In simple terms, the issue being argued by Mr Aziz on behalf of his client was no more nor less an attempt to rehear the matter on the facts and raises, in our opinion, no point of law.

17.
We are, however, concerned and require to note that it would appear from the findings in fact that although he was not preferred for a higher post, having been acted up for a relevant period of time, the appellant’s position with regard to salary was at least required to be considered by the managers who had the power to continue to pay at the higher rate of salary even if a promotion had not been effected.  It does not appear on the facts that the managers had even considered this question and we consider that is manifestly unfair in general terms as far as the appellant is concerned although it raises no racial issue.  We would express the hope that the employer might reconsider this position as a matter of general fairness to their employee.  He has undoubtedly suffered a discrimination in fact, albeit not, in our opinion, on any racial basis.  In any event the matter was not specifically raised before the Tribunal below.

18.
Complaint number 3 relates to alleged conduct towards him by a fellow employee, Edward Lubbock, which was said to be abusive and racially motivated.  The Tribunal deal with this matter beginning at paragraph 58.  There does not seem to be any doubt that on a number of occasions, whether by act or word, Mr Lubbock treated the appellant harshly and aggressively, none of which can be condoned.  However, Mr Aziz’s central complaint was the Tribunal’s decision in this respect, namely, that the appellant had not been singled out for special treatment by Mr Lubbock, who appeared to treat everybody the same, was not adequately supported by reasons.  The decision, he said, was defective inasmuch as it offended the well known general rule that an Employment Tribunal’s decision must be adequately vouched by coherent reasoning entitling each party to know why they had won or lost.

19.
Mr Nicholls’ response to this position was, simply, that properly understood the Tribunal had directed themselves to the very issue that based their decision and had found in favour of the respondents for the reasons they give which were in any event of a factual nature.

20.
Again, we have no hesitation accepting Mr Nicholls’ position in that respect.  Even the most casual reading of the relevant part of the Tribunal’s decision, indicates they addressed the proper issue and reached a clear decision on the facts which they found proved.  We therefore consider that the Tribunal’s decision both in respect of the determination by the line manager which he looked at the matter that Mr Lubbock had not discriminated against the appellant racially and the Tribunal’s own conclusion to the same effect against the background of how Mr Lubbock behaved generally cannot be challenged successfully before us, raising no point of law and being decisions which the Tribunal were entitled to reach upon the facts they held established.

21.
The final complaint to be dealt with is Complaint number 6 which is a general complaint of victimisation.  The substance of Mr Aziz’s position was that looked at across the board there was ample evidence to show differential treatment of the appellant as opposed to other employees who were not of his race.  This gave rise to a basis upon which inference of discrimination on racial grounds could be drawn, calling for an explanation on the part of the employer inconsistent with such discrimination (King v Great Britain-China Centre [1991] IRLR 513).

22.
We can deal with this matter very shortly, since that case makes it clear that before any inferences can be drawn there must be established primary facts which will yield the inference. We consider that King supra entirely endorses a common sense position but only against the background of legitimate inferences of discrimination for one reason or another being drawn from the evidence of primary fact.  During the course of his submission, Mr Aziz made no attempt to identify a particular primary fact upon which inferences could be based, simply arguing as we have said already, that across the board the inference could be drawn and in the absence of an explanation from the employer inconsistent with racial discrimination such was established.

23.
We have no hesitation again in accepting Mr Nicholls’ position, inasmuch that we can find no instances of primary fact that would yield the necessary inference to base any suggestion of racial victimisation.  On that negative basis this appeal must therefore also fail.

24.
Therefore, in the final analysis, the appeal is allowed and the decision in relation to Complaint 5, quashed  The entire cross-appeal will be refused.

PAGE  
( Copyright 2000

