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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a preliminary decision of the Employment Tribunal that it had jurisdiction to entertain the respondent employee’s claim for unfair dismissal from her employment with the appellants.

2. The issue turns entirely upon what must be regarded as the effective date of termination of the employment which is governed in terms by section 97 of the Employment Rights Act 1996 which states:-

“Effective date of termination - …

(b)
in relation to an employee whose contract of employment is terminated without notice, means the date upon which the termination takes effect ….”

3. It is a matter of agreement that on 6 December 1999 there was a disciplinary hearing involving the respondent, at the end of which she was told that she was summarily dismissed.  By letter dated 8 December 1999 the appellants purported to confirm that decision and reminded her of her right of appeal.

4. That right is contained in the respondents’ Disciplinary Rules and Procedures and is as follows:-

“Under the heading “APPEALS PROCUDURE” on page 4 of the respondents disciplinary rules and procedures for pub managers there is included the following –

“Where the disciplinary action is dismissal arrangements will be made for the Pub Manager to be interviewed within the next 7 working days by the Managing Director or as soon thereafter as can be arranged.  Until the conclusion of the appeals process the Pub Manager will, depending on the circumstances, either be suspended from duty on full pay or require to continue working normally until the appeal is heard by the Managing Director”.

5. An appeal process did take place, the result of which was intimated to the respondent by letter dated 2 February 2000, in the second last paragraph of which the employer states inter alia:-

“In conclusion I find that I have no alternative but to confirm Mr Church’s decision to summarily dismiss you from the position of Probationary Manager of the Kilcreggan Hotel with effect from 6 December 1999.”

6. The decision of the Tribunal on the crucial issue is as follows:-

“In our view, the crucial issue in this case concerns the nature and effect of the agreement reached by the parties.  Having considered the terms of the clause quoted above carefully, we are of the view that it can only mean that any words of dismissal were subject to the condition that the dismissal would not take effect until the appeal procedure was exhausted.  In our view, the passage quoted imposes obligations on both parties.  Most obviously, it requires the respondents either to pay to the applicant while she is suspended, or have her work.  Conversely, that passage imposes upon the applicant the obligation of working, if required to do so by the respondents.  These are mutual obligations.  The existence of those obligations can only be explained on the basis of contract, and that contract must have been the contract of employment between the parties.  Mr Meth did make an attempt to suggestion that, because the respondents did not either pay the applicant or require her to work they were in breach and that breach terminated the contract.  In our view, however, there are to [sic] flaws in this argument.  If it is accepted that the nature and effect of the agreement between the parties was that any words of dismissal would be subject to the aforesaid condition the actings of the respondents could only have the effect argued for by Mr Meth on the assumption that they thereby varied the terms of the contract between the parties.  In other words, the contract was varied in consequence of the breach by the respondents and this is a proposition which we cannot accept. If, on the other hand, it was truly Mr Meth’s position that the respondents were in breach in failing to pay the applicant or requiring her to work but that the applicant accepted that breach thereby terminating the contract, no actings on the part of the applicant capable of implying acceptance of the breach were put to us.  Even, however, if the failure of the applicant to insist on any right conferred on her by the above clause were to be treated as implied acceptance of the respondents’ breach, an issue would still arise concerning when that acceptance became effective and whether or not it was effective before the 12 January 2000.

Mr Meth also argued on the basis of Wilson v St Helensborough Council [1968] IRLR 706 that a dismissal could not be a nullity.  Although we agree entirely with the decision in Wilson, we do not think it is in point.

Put simply, we take the view that, because of the term of the contract previously agreed between the parties, the purported words of dismissal uttered on 6 December 1999 only had conditional effect, and that, in uttering these words, the respondent’s did not thereby put themselves in breach of contract, but stated a process whereby they would bring the contract to an end in accordance with its terms.  The clause quoted clearly proceeds on the assumption that words of dismissal have been uttered in order to bring the clause into play.  That clause temporarily deprives these words of immediate effect.

In all these circumstances, we are satisfied that the contract of employment continued in existence until the 2 February and that the claim is, accordingly, in time.  The fact that the applicant may have been mistaken as to the legal effect of the contract and may have believed that she had been dismissed on 6 December is of no consequence.”

7. Mr Meth, who appeared for the appellants, submitted that the Tribunal had misdirected itself in law by imposing an overall condition to any act of dismissal by reference to the appeals procedure clause, which we have quoted.  He submitted this was against the reality of what had happened having regard to the dates mentioned both in the letter of dismissal and in the appeal letter, viz., 6 December.  It was immaterial whether or not the employer in effecting that dismissal on that date was acting in breach of contract.  What matters was whether or not the employment was actually continued.  The Tribunal had misdirected itself by assuming such simply because of the existence of the clause.  The case of Drage v The Governors of Greenford High School [2000] IRLR 314 was clearly distinguishable from the present case having regard to the fact that the appeals procedure confirmed the date of dismissal as being the date of the termination of that procedure in marked contrast to the present case.  The present case was on all fours with Batchelor v British Railways Board [1987] IRLR 136 which Mr Meth accepted had not been before the Tribunal but was clearly in point in confirming inter alia that a dismissal could still be effective even if the employer was acting in breach of contract in so effecting it.

8. Mr MacDonald, appearing for the respondent, supported the reasoning of the Tribunal, indicating at the end of the day what matters was the implementation of the terms of the contract which must be presumed to be performed by the employer when the appeals procedure was in place.  Drage was directly in point in that respect.  There were two separate obligations.  The employer must be prepared to pay the employee during the relevant time but the employee must be available for work.  The effect of the provision accordingly was to continue the employment up to the termination of the appeals procedure which was the date of termination in effect.  Thus the Tribunal had reached the correct conclusion.

9. The issue in this matter is narrow and was very well argued on both sides.  It is to some extent a question of fact but we have reached the conclusion that this appeal must succeed upon the view that whatever may be the terms of a contract of employment, if it is terminated in fact by the employer it is immaterial whether that termination is in breach of contract.  We consider it erroneous to assume that the appeals procedure clause automatically applies, notwithstanding that the terms of a dismissal which names an effective date.  We are confirmed in this by the fact that the provision makes for either a continuation of normal working or suspension which means to our mind that the employer must effectively declare an option.  If he mentions neither against a background of a named date, it is clear to our mind that the employer does not intend to offer either of the alternatives in which case there is no scope for the employer being held to have continued the contract of employment.  As we have indicated, so to do may well place him in breach of contract since the provision plainly requires payment of wages over the relevant period until the procedure on appeal is exhausted but we do not consider that obligation overrides a specific effective termination if that is what has occurred.  It is significant and to our mind eminently important that in Drage, the date of dismissal was confirmed as being that at the conclusion of the appeals procedure.  Here, as we have indicated, the opposite is the case both in relation to the original letter and the subsequent confirmation.  It is also not without significance that the respondent was not apparently suspended on full pay while the allegations against her were being investigated which culminated in her dismissal.  Again this seems to suggest that the employer did not intend any further continuation of the contract beyond that date.  Whether the employee accepted that position or not, is nothing to the point since a contract depends upon consensus and, in our opinion, on the documentation before us there was no intention on the part of the employer to continue the contract beyond 6 December, even if by so doing he was placing himself in breach of contract as regard payment of wages.  We consider the case of Batchelor v British Railways Board to be wholly in point.  It is not conclusive but relevant to note that in the IT1, the respondent accepted that the date of termination was 6 December.

10. In these circumstances we are driven reluctantly to the view that the Tribunal below reached the wrong conclusion in law, since the application was not presented to the Tribunal until April.  It was plainly out of time in relation to the date of 6 December and accordingly the Employment Tribunal had no jurisdiction to entertain the claim.

11. In these circumstances the appeal is allowed and the claim will be dismissed.
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