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LORD JOHNSTON:

1. This is an appeal at the instance of the employer in respect of a decision of the Employment Tribunal to order Further Particulars to be supplied by the appellants in relation to the selection process for redundancy, which resulted in the admitted dismissal of the employee respondent for that reason, which is now the subject of this claim for unfair dismissal.

2. By letter dated 25 August 1999, which the Tribunal quote on page 2 of their findings, the representative of the respondent employee sought further details in respect of the scoring mechanism that had been used by the appellants in selecting the relevant redundancies, consequent upon them having been supplied voluntarily with a list which showed the scores of 54 direct operators, of which the respondent was one, who had the lowest scores in the March 1999 redundancy selection process.  Essentially, what was being sought by the respondent’s agent, was names and starting dates as far as employment was incurred in respect of those 54 operatives, in order to make a comparison, it is said, with the position of the respondent.  However, it is important to note that the complaints at least made in the letter, relate to bias against employees with long service and unfairness in relation to the restriction of the period upon which performance was to be determined to the four most recent years which, it was said, militated against the interests of long serving employees whose attendance record might be much better than that revealed simply by the last four year period.

3. At the essence of the complaint by the employee, was the fact that he scored nil in his own scoring as regards the criterion of experience and potential.

4. The issue before us was whether or not the Tribunal had properly directed themselves on the issue of discovery, in granting the Order in question.

5.
The general law is not in doubt to the effect that discovery for Further Particulars in relation to a redundancy selection dispute should only be allowed if there was a recognised issue raising a comparative question.  The authorities, which neither Mrs Swanson nor Mr Bathgate disputed, were firmly against the notion that the Employment Tribunal should rake over the scoring system which had been used by the employer in the redundancy selection process, in minute or even any detail, so as to re-open the whole question as to how it had been done.  What the authorities established as both parties agreed, was that all the employer had to do was to prove that the method of selection was fair in general terms and that it had been applied reasonably in the particular case.  These propositions stem from Buchanan v Tilcon Ltd [1983] IRLR 417, British Aerospace plc v Green & Ors [1995] IRLR 433 and Eaton Ltd v King & Ors [1995] IRLR 75.

6. We should note that reference is also made to John Brown Engineering Ltd v Brown & Ors [1997] IRLR 90 but that case, it was accepted, is to do with consultation and not with scoring.

7. Mrs Swanson’s position was that the claim by the employee alleging unfairness was essentially an intrinsic one as to how he had been marked and nothing would be gained by any form of comparatory process.  Since upon the face of their decision, the Tribunal had determined the issue upon the basis that comparison was necessary, their position was flawed.  There were limited situations where a comparison might be required but it had to be in a specifically identified case such as where length of service of two employees was being compared (FDR Ltd v Holloway [1995] IRLR 400).

8. Mr Bathgate, appearing for the employee, sought to argue that a comparison was necessary in order to determine whether or not another employee with similar service in terms of time to that of the respondent, had received a better mark in relation to experience and potential.  Without the additional information with regard to periods of service, the information currently provided or on offer from the employer, namely unidentified personal scores, was not sufficient and did not take the case further forward.

9. In seeking to resolve this matter we would re-emphasise, based upon the well established authorities, that it is not appropriate for the Employment Tribunal system in a question of unfair selection for redundancy, to rake over the scoring process as between one employee and another, unless a particular factor is focussed which raises a question of unfairness such as, assuming for example the now discredited process of “last in first out” was being operated, the selected person could point to somebody with shorter service who had not been selected (see Holloway).  The question we have to ask ourselves in the present issue is whether or not comparisons with any other employee is necessary for the advancement of the respondent’s case which would justify discovery.

10. At first blush, it did appear to us that some form of comparative exercise was necessary but having examined the matter in more detail we are persuaded that the complaints of unfairness being advanced by the respondent in both the IT1 and on his behalf in the application for Further Particulars, are intrinsic to his own position.  The issue of whether or not he gained no points at all for potential and experience, focuses only whether that was a fair way of treating his case, given his length of his service and at least on one view of the matter it might be such, if the proper test the employer was applying related to the usefulness of a particular employee to the business.  However experienced an employee may be, if he is nearing the end of his period of service, i.e. approaching retirement, his usefulness to the company is obviously less than somebody of less years capable of being re-trained or whose potential can still be accentuated.  This, therefore, seems to be an intrinsic question and requires no comparison with any other employee.  In any event, it may well be a question personal to the individual, precisely the reason why this Tribunal should not approach the scoring matter in any detail.

11. The issue of whether or not the restriction of the attendance assessment to a four year period is reasonable or not, again seems to us to be an intrinsic matter.  It may or may not be and we offer no view as to whether this suggests unfairness, however, again, that does not require comparison with any other employee.

12. In these circumstances, satisfied as we are that the authorities militate against discovery of scoring details generally in a selection for redundancy process, thus allowing it only in exceptional cases, we do not consider this is one.  If the suggestion being put forward on behalf of the employee is that the criteria were unfair, so be it and that is the issue for the Employment Tribunal to decide as a general issue.  If he is asserting that he himself was unfairly treated in a particular respect with regard to his length of service, again, that is in the absence of any positive assertion of unfavourable comparison with another particular person, yields the inevitable view that what is being embarked upon here is a fishing process, something not to be permitted, particularly in relation to the dicta in the British Aerospace case supra.
13. We should add, that if we had been inclined to regard this as an exceptional case, we would have certainly declined to confirm the Order so far as it named other employees.

14. However, in these circumstances we consider the approach of the appellants is well founded to the effect that  the Tribunal fell into error by regarding this matter as a comparative exercise.  In these circumstances the Order will be quashed.  The appeal is therefore allowed on that basis and the case is remitted back to the Employment Tribunal for a hearing on the merits.
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