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LORD JOHNSTON:

1. This appeal arises in rather unusual circumstances and relates to the granting, by the Employment Tribunal, of a Restricted Reporting Order in relation to all the witnesses likely to appear before them, in respect of a claim by the present first respondent before us and applicant before the Tribunal, of sexual harassment at the instance of the present third respondent before us.

2. That hearing was scheduled to last for three weeks, commencing at the end of October.  The Restricted Reporting Order was granted by the Tribunal on 29 October 2001 and an application to revoke it was made on 2 November, which was refused.  The appeal is taken against that refusal.  By that time, the present appellants had organised themselves to be sisted as parties in the process, apparently following the procedures approved of in Chessington World of Adventures Ltd v Reed [1998] IRLR 56.

3. In that respect, this Tribunal would comment that we consider it to be more appropriate in circumstances such as these where the press claim an interest in proceedings before the Employment Tribunal, for them to be heard under the general power to regulate procedure rather than to allow them to be sisted as a party.  However, no point is taken in that respect.

4. The power to enable an Employment Tribunal to grant a Restricted Reporting Order is now to be found in Rule 16 of The Employment Tribunals (Constitution and Rules of Procedure) (Scotland) Regulations 2001, in relation to an enabling power to be found in section 11 of The Employment Tribunals Act 1996.  In subsection (6) of that section, sexual misconduct is defined but so also is a Restricted Reporting Order inter alia as follows:-

“(a)
made in exercise of a power conferred by regulations made by virtue of this section, and

(b) prohibiting the publication in Great Britain of identifying matter in a written publication available to the public or its inclusion in a relevant programme for reception in Great Britain.”

5. “Identifying matter” is defined as:-

“In relation to a person, means any matter likely to lead members of the public to identify him as a person affected by, or as the person making, the allegation.”

6. These provisions are not new and the previous regulation was considered in some depth by Keene, J in R v London (North) Industrial Tribunal ex parte Associated Newspapers Ltd [1998] ICR 1212.  The learned Judge reviews, generally, the scope of the power to grant the Order against the background of the general notions of freedom of expression granted to the press.  His Lordship says as follows, on page 1223:-

“In arriving at a conclusion as to what that purpose was, both sides agree that in this case it is proper to have regard to the ministerial statements as reported in Hansard.  Those statements, referred to earlier, show that the purpose of these provisions was to enable complaints of sexual harassment at work to be brought and witnesses to give evidence about incidents of sexual harassment without being deterred by fear of intimate sexual details about them being publicised.  I am not sure that it is possible to define persons “affected by” such allegations simply in terms of categories, such as alleged victim, alleged perpetrator and witness of the incident, although it seems that these were the persons whom Parliament principally had in mind.  The right approach is to deal with the individual case and to ask whether a particular person is “affected by” the allegation, given the purpose of the legislation.  It would not be right for this court to seek to substitute some definition of its own for the words Parliament has chosen to use.”

7. His Lordship goes on to suggest that any restriction on the general freedom of the press should be very narrowly construed.

8. At the top of page 1225 his Lordship goes on:-

“Applying this approach to the interpretation of section 11, one can see that the power to make a restricted reporting order will normally exist so as to prevent anything likely to lead to the identification by members of the public of the victim of the alleged sexual misconduct and the alleged perpetrator.  (I stress in passing that at this stage I am dealing simply with the legal power to make an order and not with the exercise of that discretionary power.)  The power may exist in an appropriate case so as to protect the identity of a witness of a sexual incident, where the disclosure of the identity of that witness would be capable of preventing the proper conduct of the tribunal hearing.  It may be that other witnesses are also capable, in appropriate cases, of coming within the meaning of those words “a person affected by” the allegation.  But in all cases the approach should be to see whether the individual is clearly such a person, given the purpose of section 11 and the need to respect the importance of the freedom of the press.”

9. The Order that was granted in the present case, was consequent upon the submission to the Tribunal of a list of witnesses in a letter dated 22 October 2001 and, in addition to listing those witnesses, the Order also applied to the applicant and the original second respondent.  

10. The Order was granted on 29 October but the hearing for revocation was heard before the Tribunal on 2 November, who produced the detailed reasons for their confirming the Order which was effectively a blanket ban on reporting of the proceedings in respect of all likely witnesses and parties. 

11. It is to be noted that, in the course of its reasoning, the Tribunal would have refused the request for a Restricted Reporting Order but for one factor, which they state as follows:-

“We took the view that virtually the only factor capable of outweighing the factors already mentioned was present in this case, and that the interests of justice – the need to get at the truth – required the making of a Restricted Reporting Order.  We are told that this case involves allegations of misconduct not only on the part of the second respondent, but also on the part of others.  Furthermore, there are allegations of sexual misconduct on the part of the second respondent against other female employees.  (The precise relevance of these allegations has not yet been determined). We understand that the manner in which the first respondents dealt with allegations of sexual harassment is likely to be an issue.  We also understand that there has been a complete refusal on the part of employees of the respondents to co-operate with the applicant’s solicitors, and that at least some of these employees are women said to have suffered sexual harassment.  In our view, the interests of justice demand that no potential witness be deterred from giving evidence, and that the making of a Restricted Reporting Order in this case is necessary.  We also bore in mind that we are empowered to revoke the Restricted Reporting Order at any time, and parties have our assurance that we shall not hesitate to exercise this power, if, during the hearing, we reach the conclusion that it was not necessary in the interests of justice.”

12. Mr Jones, Queen’s Counsel, appearing for the appellants, submitted that in that paragraph we have just quoted, the Tribunal had misdirected itself in law in adopting the general approach it had done.  If a Restricted Reporting Order was to be made, it was necessary to follow the analysis of Keene, J in Associated Newspapers and identify the issue in relation to each particular person to examine whether or not in the circumstances the otherwise general freedom to report should be restricted on a justified basis.  The failure on the part of the Tribunal to adopt this person by person approach, rendered its approach flawed and wrong in law.

13. Mr Wilson appeared for the applicant and adopted Mr Jones’ submission.  However, he emphasised that the applicant wanted publicity.  In addition, he informed us that the matter was in the public domain since both his client and the respondent, Mr Parker, had given interviews to the press.  This was important (Miss Cinderella Bowyer v Armarjit Singh Sandhu & Others Employment Tribunal case number S/102262/99).

14. Mr Truscott, Queen’s Counsel for the real respondents, emphasised the limited extent to which this Tribunal had any jurisdiction to consider or review the exercise of a discretion in this type of situation, under reference to D C Thomson & Company Ltd v Douglas S Alexander EAT/158/79.
15. In any event, he submitted that the opportunity had been given at the time the Order was granted, for its scope to be discussed and that exercise had not been undertaken by Counsel appearing before the Tribunal at that time, he not apparently being in possession of knowledge of its content.  It was therefore too late for the matter to be argued now and, in any event, it had caused the loss of the whole hearing which had consequences for the respondents before this Tribunal as to expenses.

16. We consider that the appellants are entitled before this Tribunal to argue the point that has been taken, since we do not consider that Mr Jones’ submission relates to the scope of the Order but rather to its legality in regard to the way the exercise was approached by the Tribunal in the exercise of its discretion.  Putting it simply, his position was the Tribunal had taken into account factors they should not have taken into account which made the exercise of discretion reviewable before us.  Such is obvious, it was submitted from the passage of the Tribunal’s decision we have quoted.

17. With that proposition we agree.  We consider that the Tribunal has gone too far too fast in making a blanket order, particularly when the postscript to the letter of 22 October, to which we have referred, indicates generally what each witness is likely to have to say and indicates again, quite clearly, that some of them could not amount to a person “affected by”, as defined in Associated Newspapers, even if that phrase is habile to cover witnesses.  We also respect the wishes of the applicant, and, in any event, do not consider that the Order is appropriate when both the applicant and Mr Parker have put the matter in the public domain.  Therefore, the Order, in our opinion, is defective in relation to all the relevant persons named in it.

18. In these circumstances, the Restricted Reporting Order cannot stand and will be quashed.  We should point out, however, that when the hearing recommences, it is open to the Tribunal, either at its own motion or at the request of either party, or indeed the witnesses, to make a Restricted Reporting Order if the tests laid down by Mr Justice Keene in Associated Newspapers are met.  This power is plainly contained in Regulation 16(1).

19. With regard to the question of expenses, we do not consider that the unfortunate loss of this hearing, which may be directly related in taking this appeal, should nevertheless cause a finding of expenses before this Tribunal to be made in favour of the present respondents.  This appeal was justified in law and properly taken before us, which is the only issue that we have to consider.  Expenses incurred before the Employment Tribunal is a matter for them.

20. At the outset there was intimation of a cross-appeal but this was not pressed.

21. In these circumstances this appeal is allowed, the Restricting Reporting Order quashed and the case remitted back to the Employment Tribunal to proceed as accords.
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