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LORD JOHNSTON:

1. This appeal raises a procedural issue arising from the presentation of a proposed amendment to the IT1 to the Employment Tribunal on behalf of the appellant by letter dated 30 August 1999, the original application to the Tribunal having been presented in a detailed application on 8 December 1998.

2. The amendment proposed additional particulars in relation to a claim for breach of contract introducing the issue of overtime pay.  By letter dated 1 September 1999, a Chairman of the Tribunal intimated to the parties that the amendment was accepted.  However, the solicitor acting for the employer respondent subsequently objected to the amendment which objection was first intimated to the appellant’s solicitor on 6 September 1999.  A full hearing was due to take place on 8 September 1999 and parties duly attended.  However the matter of the amendment was raised, no intimation having been given formally to the appellant’s solicitor that such would happen.

3.
By a note headed “Note by Chairman on Hearing for Directions”, dated 8 September 1999, the Chairman of the Employment Tribunal purported to refuse the amendment and directed the matter to proceed to a full hearing without the amendment being included.  Before us, there being no appearance for the respondents, who intimated by letter that they were adhering to the decision of the Chairman, that this amounted to a new claim and was out of time, Miss Kerr submitted that the Chairman was procedurally in error by having considered the issue of the amendment at all on 8 September, it having been accepted by the Tribunal albeit by another Chairman on 1 September.  Assuming he was entitled to take that step, however, she submitted that this was not a new claim but merely Further Particulars of an existing breach of contract claim, and the Tribunal Chairman, therefore, had misdirected himself in law by treating it as such necessarily a new claim.  She referred to Dodd v British Telecom Plc [1988] IRLR 16, Cocking v Sandhurst Ltd [1974] ICR 650 and Quarcoopome v Sock Shop Holdings Ltd [1995] IRLR 353.  In support of her main submission as to distinction between Further Particulars on the one hand in relation to an existing claim already made and a new claim. Finally, she submitted, if it is to be regarded as the latter, nevertheless it could be allowed, balancing the injustice and hardship to the applicant if it was refused (Selkent Bus Company Ltd t/a Stagecoach Selkent v Moore [1996] IRLR 661).

4.
We have some reservations as to whether it was competent for the Chairman on 8 September to consider the question of the amendment in view of the statement from the Tribunal contained in the letter dated 1 September but we prefer to decide the matter on the simple basis that we are entirely satisfied that what was being proposed by way of the amendment was merely Further Particulars of a general claim for breach of contract.  It is not therefore properly to be regarded as a new claim but merely an addendum to the existing one and therefore was not time barred.  We therefore consider that the Chairman misdirected himself by taking the opposite view.  That was a misdirection in law which entitles us to interfere and we accordingly allow this appeal and remit the case to an Employment Tribunal for a full hearing containing the amendment.
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