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LORD JOHNSTON:

1. This respondent is one of nine male primary head teachers in South Ayrshire, the other 36 being female.  Applications had been made by inter alia three female primary head teachers in this authority, all of whom identify at least one male comparator who is a secondary head teacher employed by the same authority.  The aim of the application is to endeavour to obtain equal pay in relation to the relevant legislation.  This respondent’s application has been lodged without a comparator of the opposite sex being named who is a secondary head teacher employed by the same authority, since the nine secondary school head teachers under the control of the appellants are all male. The respondent is thus unable to raise a relevant claim citing a female head teacher and has instead identified as a comparator a female head teacher currently earning the same or less than him, who herself has raised a claim citing as her comparators two male secondary head teachers employed by the appellants.

2. The preliminary question decided by the Employment Tribunal in this case related to whether this was a competent exercise in the sense of presenting a claim which was on any view contingent or dependent upon a claim by the only comparator offered being successful in due course in relation to her application.

3. At the preliminary hearing to determine this question, the Employment Tribunal determined that the matter was indistinguishable in principle from the case of Preston & Ors v (1) Wolverhampton Healthcare NHS Trust and (2) Secretary of State for Health and Ors [1996] IRLR 484 and [1997] ICR 899.  The case subsequently had further hearings in the Court of Appeal and in the House of Lords and indeed was remitted to the European Court of Justice on a reference but none of those matters relate to the issue before us, it being accepted by parties that the relevant determination in Preston, if it is to apply to the present case, was to be found in the analysis of Mummery J, in the Employment Appeal Tribunal and in the Court of Appeal which accepted his reasoning.

4. The executive part of the decision of the Employment Tribunal is as follows:-

“In Preston, the issue was access to a pension scheme; the scheme was not open to part time employees; more women than men were part time, and women were accordingly disadvantaged.  The Court of Appeal held that the Tribunal, and the Employment Appeal Tribunal had not erred in not striking out the case.  The Court of Appeal also held, without giving authority, that there was no force in the argument that discrimination could not arise until such time as a female part-time worker succeeded with her claim, and received membership of the pension scheme.  Finally, the Court of Appeal also held that the right of male and female employees who were part time, were “co-extensive” in that if part time females were admitted to the scheme, but part-time males were excluded, then a breach of the equality clause would occur.  It was therefore appropriate to sist the male employees’ claim until when and if a female succeeded.  This would avoid the claim of the part time males being “out of sync”, to their detriment.

Mr Truscott submitted that Preston can be distinguished in that the detriment in that case was the existence of a barrier to access by part time workers to the pension scheme, by virtue merely of their being part time.  There were no barriers in the present case: Mr Milligan and the other primary head teachers were not debarred from holding a secondary teaching qualification, regardless of their gender, so that there was no detriment on the ground of gender.

Certainly that distinction can be drawn.  Whether it is relevant is another matter.  What we are looking at here is not whether there are barriers between one part of the teaching profession and another, but whether there has been a breach of section 1 of the Equal Pay Act, in that a deemed equality clause is allegedly not being implemented as between two groups of employees, one largely female and one largely male, both of which groups are engaged in “like work”.  The applicants in this and other cases, as we understand it, are not seeking to remove the distinction between the primary and secondary sectors, they are merely seeking equal pay for equal (not identical) work.  They are not seeking to tear down any barriers.

In our view, the common sense and practical view expressed by Mr Mummery, J in the Preston case is binding on the tribunal, and in the absence of clear authority to the contrary, we would be skating on thin ice to ignore it.  Accordingly, we shall sist Mr Milligan’s claim until further order.”

5. The issue in the case is a narrow one but was neatly argued by both parties.

6. Mr Truscott, appearing for the appellants, submitted that the position in Preston was far removed from that in the present case.  In Preston the issue was whether or not there was potential discrimination by reason of the fact that part time employees were not eligible for the employer’s pension scheme which was restricted to full time employees.  Since it was recognised that there are more women in part time employment than men, there was a potential for at least indirect discrimination by this very fact.  It was accepted that in Preston the applicant was a male part time worker and his claim would of course depend upon a female being preferred in relation to the opening up of the pension scheme, albeit part time, against him who remained part time but was male, not therefore subject to the general potential discrimination of the preponderance of females in part time work as opposed to men.  He therefore accepted that the claim was contingent but it was against the background of a reality of potential discrimination rather than a mere conjecture.  In the present case he submitted there was no potential for discrimination and no possibility of it until such time as a female teacher succeeded in establishing inequality with a male teacher which she was putting forward as a comparator, in other words, after the conclusion of the case in which the potential comparator in this case was involved.  He accepted that unless the action was sisted it would be bound to fail because of the absence of a relevant comparator.  However, he submitted that until such time as a right was potentially established by the successful, if that be the case, application of the present comparator, only then could the present respondent raise a claim which he recognised would be considerably less in value than that which he is presently making, because if eventually this claim succeeded it would be back-dated over the whole relevant period subject only to a five year limitation period based on prescription.  While he recognised that was prejudice in fact, he did not consider it to be relevant prejudice in law.  The issue was not one of a discretion for the Tribunal but rather a question of law in respect of which it had misdirected itself.

7. Mr Napier, appearing for the respondent applicant, submitted that properly understood there was no distinction between the present case and Preston and that accordingly the Tribunal had reached a correct conclusion in law or at least had exercised a discretion on a basis of material that was relevantly before it which was justifiable in law even if there was room for two views.  Unless therefore the decision was perverse, this Tribunal should not interfere.  He pointed to the fact that sisting a cause was the inevitable consequence or step relevant necessary to the protection of a claimant’s rights if they would be damaged or destroyed if the sist was not granted (Davidson v City Electrical Factors Ltd [1998] IRLR 108), a decision of this Tribunal.  However, he adopted the analysis of Mummery J in Preston where he said as at paras 139 to 145 as follows:-

“139

In our judgment, the Chairman’s affirmative answer to the question and the terms of his order are correct for the following reasons:

(1) The Industrial tribunal has a discretion at any time before the hearing of an originating application to determine an issue relating to the entitlement of a party to bring proceedings: rule 6 of the Industrial Tribunal (Constitution and Rules of Procedure) Regulations 1993.

140

(2) The tribunal also has a discretion whether to strike out proceedings; for example, on the ground that an applicant is not entitled to bring them.

141

(3) There is no legal error in the chairman’s exercise of his discretion to refuse to strike out a claim of a male part-time worker.  In order to establish a legal error, it would have to be shown that there was an error of legal principle in the exercise of a discretion or that the decision was one which no reasonable chairman, with a proper appreciation of the facts and a correct understanding of the law, would have reached, eg by ignoring relevant factors or by relying on irrelevant factors.

142

(4) The chairman took full account of the objections of the Secretary of State to the eligibility of male part-time employees to bring claims. Their objections were that male part-time employees’ claims were not maintainable for the following reasons:

(a) Male part-time employees had no cause of action.  The cause of action of female part-time employees is based on indirect discrimination on the ground of sex.  There is no such indirect discrimination against male part-time employees who are excluded.  They would simply be claiming equality with other men, and not as victims of discrimination on the ground of sex.  A man cannot, therefore, succeed on the basis of indirect discrimination against women.

(b) The complaint of a male part-time employee relates only to a future possibility.  It is premature and parasitic on a claim by a female, ie part-time female employees are admitted to a pension scheme, but males continued to be excluded where denial of access adversely affects a considerably greater proportion of men than women.  Thus, until female part-time employees are admitted to a scheme, the male part-time employees have suffered no discrimination or inequality of pay.  The fact is that no claim by a female part-time employee has yet succeeded.

143

(5) The chairman took into account the fact that the claim by male part-time employees was not purely future, hypothetical or academic. It is not in dispute that, if a female part-time employee were in fact admitted to a scheme in the future and became entitled to benefits, but a male part-time employee continued to be excluded, there would be a breach of the equality clause in the man’s contract of employment and that breach would continue to be directly discriminatory against him until his rights were made coextensive with those of his female comparator.  The rules would have to be amended.  Further, if the benefits awarded to women were backdated, but a man continued to be excluded, then there would be a remedy for past breaches of the 1970 Act granted to female part-timers but also affecting male part-timers.  If a man were not able to institute proceedings unless and until a female employee is admitted to a scheme in the future, he would be prejudiced in his claims for equal pay.  A female part-time employee might not be admitted until the conclusion of all the issues in these proceedings.  That might take several years to achieve.  By then a successful female applicant would be entitled to backdating at the very least to the time when she instituted her proceedings and two years prior to that.  If a male part-time employee were not entitled to institute such a case until then, he would never be able to achieve an equality of benefit with a female part-time employee pursuant to the equality clause in his contract.  A striking order might therefore inflict real injustice on male part-timers.

144

(6) The chairman took into account the fact that a refusal to strike out now would not be unjust to the employers who could raise their argument at a later stage.  The prejudice to them was a postponement of a final decision on this point.  That is a lesser prejudice than would be suffered by the male part-time employee if his claim was struck out.

145

For these reasons we dismiss the cross-appeal on this point.”

8. He submitted essentially that both in Preston and in this case the claim was contingent, albeit on different circumstances but the prejudice to the respondent if the claim was lost at this stage was substantial.  There was no prejudice to the employer unless they lost the other claims, in which case there was no reason why the respondent’s position should not be protected.  He summarised the ratio decidendi of Preston to the effect that the Employment Tribunal had a discretion to order a sist of proceedings in cases where there is an equal pay claim which is contingent on its success on other linked proceedings before the Tribunal.  It matters not on the basis upon which the contingent claim may or may not depend or even succeed.

9. Initially we were attracted by the argument presented by Mr Truscott to the effect that there had to be at least a potential base for discrimination, i.e. the position of female part time employees before any question of contingent claim could be said to arise.  Such was lacking, so ran his argument in the present case, because it depended upon the establishment de novo of a discriminatory position.  However, having considered the matter we have come to the view that at the end of the day that is a meaningless distinction against the background of a contingent claim which can be identified as dependent upon another claim succeeding.  In Preston, the male could not succeed unless the female has established discrimination in terms of pay against her and the position was remedied.  In the present case the respondent cannot succeed unless the claim is established successfully by the female comparator whom he is putting forward, which success would admit his claim and which would otherwise fail.

10. If the matter is one of discretion then we consider that the Tribunal were entitled to take in to account the potential prejudice to the respondent if the claim is allowed to proceed at this stage and thus inevitably fail.  Any potential right to back pay he may eventually establish may be drastically reduced.  If the presentation of the respondent’s claim has to be delayed until the comparator’s success is actually established, he will suffer substantial prejudice.  The equities therefore favour a sist in order to protect his position.  If discrimination is eventually established the employer will have been shown to have acted unlawfully and thus cannot be said to have suffered prejudice in that situation.

11. In these circumstances and for these reasons we will not interfere with the decision of the Employment Tribunal and this appeal is dismissed.
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