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MR COMMISSIONER HOWELL QC:

The decision of the London (North) Employment Tribunal, as set out in the decision notice and extended reasons sent to the parties on 21st October 1998 at pages 3-7 inclusive of the appeal file before us, was our in judgment clearly in error in law for failure to make and record adequate findings on the material issues of fact and law before the tribunal: in particular on the question whether the appellant had been unfairly dismissed by the respondents. We therefore allow the appeal, set aside the decision of the tribunal and remit the case under section 35(1)(b) Employment Tribunals Act 1996 for rehearing by a fresh tribunal so that proper findings can be made and the outstanding issues determined. We dismiss the respondents’ cross-appeal, which in our judgment is wholly unarguable on the facts as disclosed by the respondents’ own evidence and found by the tribunal.

1.
The appellant Ms Diane Collins was employed for over 10 years from April 1987 with a small firm of insurance brokers in Tunbridge Wells as a claims administrator. She lives in East Sussex and one of the reasons she took the job with that firm, “MacDonald Daines”, was to be able to work locally in Tunbridge Wells and not to have to commute up to London, which she had hated when she tried it for some months in a previous job. The Managing Director and principal shareholder in MacDonald Daines was a Mr Tony Daines who ran the business in conjunction with a co-director and about half a dozen staff. 

2.
The Macdonald Daines business was reasonably successful for some 10 years after the appellant joined it, but in 1997 it ran into serious trading difficulties and by the end of that year it was apparent to Mr Daines that it was impossible to carry on independently. He made various attempts to find buyers for the business in a way that would enable the Tunbridge Wells office to continue, but these came to nothing when in early 1998 his co-director left unexpectedly, taking two of the other staff with him. This left Mr Daines, the appellant and one other employee, together with a temporary assistant, to cope with what had by then become a crisis. 

3.
According to the facts found by the tribunal and not disputed, the appellant left to go on a pre-arranged holiday on 27th March 1998 with the company’s position still unresolved. A few days later, on 31st March 1998, Mr Daines managed to conclude an agreement to sell what remained of the company to the respondents, a larger firm of insurance brokers carrying on business in the City of London. The respondents’ own evidence to the tribunal was that the purchase was in fact an emergency salvage operation: if it had not been put through at such short notice on 31st March and 1st April 1998 MacDonald Daines would have had to have gone out of business the following day. The respondents had offered employment to the one remaining male employee and the temporary assistant, but not to Mr Daines himself though they had retained his services to some degree as a consultant. No arrangements were made at that time for the appellant who was still away. There was never any question of the respondents continuing the Tunbridge Wells office which was immediately closed. The entire business was moved on 3rd April 1998 to the respondents’ offices in the City of London, where the remaining MacDonald Daines insurance “book” had been serviced and run off from that date on.

4.
When the appellant returned from her holiday on 13th April 1998, it was thus to find a letter waiting for her from Mr Daines explaining that the job at Tunbridge Wells where she had worked for the previous 10 years had ceased to exist. She went with him for a discussion with the respondents in London on the following day, 14th April 1998, when it was made clear to her that it was uncertain what, if any, long-term role there might be for her with the respondents. Nevertheless she was asked, and agreed, to continue to work on the MacDonald Daines book at the respondents’ offices during the rest of April in order to assist an orderly rundown of the business. This she did despite her dislike of the commuting involved. However when at the end of April the respondents offered her new terms of employment involving working for them in the London offices on a more extended basis, she took advice on the matter; and, as found by the tribunal in paragraph 6 of their extended reasons, wrote informing them that she was not satisfied with the new terms as she did not wish to commute from Tunbridge Wells.  Having received no response she wrote again on 11th May 1998 resigning her employment and saying she regarded herself as having been constructively dismissed.

5.
By her Originating Application to the tribunal dated 26th June 1998 at pages 8-11 of the appeal file, the appellant sought compensation for unfair dismissal and for failure to consult her over the transfer of the business. She contended that this had been a “relevant transfer” within the meaning of Regulation 3 of the Transfer of Undertakings (Protection of Employment) Regulations 1981 SI No. 1794, with the consequence that her contract of employment with MacDonald Daines had automatically passed to and continued with the respondents. Further or alternatively she sought an award for redundancy following the closure of the Tunbridge Wells office. In their Notice of Appearance dated 24th July 1998 at pages 12-14, the respondents denied that there had been any transfer within the TUPE Regulations, and also denied specifically that she had been transferred to their employment at all. Alternatively they contended that any dismissal from her employment had been by reason of redundancy or some other substantial reason, namely an inevitable reorganisation of the business, and had been fair and reasonable in the circumstances.

6.
By the time the matter came before the tribunal for hearing, the respondents had altered their stance. They now conceded that on 1st April 1998 there had been a transfer within the TUPE Regulations of the relevant part of the MacDonald Daines undertaking, with the consequence that the appellant’s employment had automatically transferred to them on that date: but they still denied that she had been dismissed, or that any dismissal of her had been unfair. 

7.
In paragraphs 7-12 of their extended reasons the tribunal correctly identified for themselves the main issues they had to consider on that basis, namely first whether the circumstances of the appellant’s resignation amounted to a constructive dismissal, and if so what had been the reasons for it: in particular whether it was a dismissal by reason of or connected with the transfer rendered automatically unfair by TUPE Regulation 8(1), or whether it was for an “economic, technical or organisational reason entailing changes in the workforce” so as to make it potentially justifiable under Regulation 8(2). 

8.
However when dealing with the law and stating their conclusions in the paragraphs that followed, the tribunal directed themselves almost entirely to the issue of redundancy. They held (correctly in our view) that as the appellant had always worked at the Tunbridge Wells office of the transferor employer, she was entitled under section 95(1)(c) Employment Rights Act 1996 to terminate her employment when the only continuing work offered to her was at the respondents’ London office. Consequently she had been constructively dismissed. Further, that dismissal had been by reason of redundancy within sections 136(1)(c) and 139(1) of the 1996 Act in that the requirements of the business for employees to carry out the work on which she had been employed in Tunbridge Wells had ceased. Rejecting the respondents’ submission that she had agreed to continue working for them in London, the tribunal recorded that she had been made redundant and was entitled to a redundancy payment of £2,420. 

9.
That was for practical purposes all they decided. The question of whether the appellant’s constructive dismissal had been unfair, whether by virtue of Regulation 8(1) of the TUPE Regulations or for any other reason, was not addressed in the tribunal’s extended reasons at all.  The only conclusion expressed on the issues arising on the TUPE Regulations was in paragraphs 18-20 of their extended reasons where they determined that the provisions of Regulation 10 as to consultation of employee representatives on proposed transfer had not been infringed. That finding is not challenged on this appeal.

10.
At the full hearing of the appeal before us Mr Tysh who appeared for the appellant developed the two main submissions identified as arguable in the earlier judgment of this tribunal on the preliminary hearing on 14th April 1999. He said first that the Employment Tribunal should be held to have erred in law in failing to make and record a finding of automatic unfair dismissal pursuant to Regulation 8(1) of the TUPE Regulations, and that we should substitute our own finding to that effect. Second, in any event the tribunal’s decision was defective for failure to make and record any findings or give a reasoned decision on the question of unfair dismissal; so that alternatively we should remit the case to another tribunal to make the necessary findings and determine that material issue. 

11.
On behalf of the respondents Mr O’Connor accepted that the tribunal’s stated reasoning left something to be desired, but submitted that it was possible to infer from the fact that no award for unfair dismissal had been made that the decision necessarily incorporated findings that (1) the appellant’s departure from the firm did not fall within the category of dismissals made unfair by Regulation 8(1) of the TUPE Regulations; but (2) it did fall within the relieving provision for “an economic, technical or organisational reason entailing changes in the workforce” within Regulation 8(2); and (3) it had been a fair and reasonable dismissal in the circumstances. By way of cross-appeal he attacked the tribunal’s award of a redundancy payment on the ground that it was inconsistent with what he asserted to be a finding by the tribunal in paragraph 5 of their extended reasons that the appellant had agreed to work at the respondents’ offices in London, thereby waiving any right to complain of constructive dismissal by virtue of the move.

12.
We accept the second of Mr Tysh’s arguments on the appeal but not the first. The decision of the tribunal as recorded in the extended reasons sent to the parties on 21st October 1998 was in our judgment plainly inadequate, in that despite having correctly noted that the application before them gave rise to issues needing to be determined on unfair dismissal and Regulation 8 of the TUPE Regulations, the tribunal then failed to make the necessary findings of fact or to record any clear determination on those issues at all. A tribunal is not of course required to record its reasons in over-elaborate detail but it must be possible as a basic minimum to be able to understand that the relevant issues have been considered, what has been decided about them and why. We agree with the submissions made to us that it is not reasonably possible to see that here. The decision fell short of the standard laid down by the Court of Appeal in Meek v Birmingham District Council [1987] IRLR 250 so as to render it defective in law. On that ground we set it aside.

13.
To understand the appellant’s first main submission on the appeal, and the issues of fact and law that ought to have been addressed by the tribunal, it is necessary to have in mind the provisions of Regulation 8 of the TUPE Regulations which so far as material are as follows:

“8
Dismissal of employee because of relevant transfer


(1) Where either before or after a relevant transfer, any employee of the transferor or transferee is dismissed, that employee shall be treated for the purposes of [Part X of the Employment Rights Act 1996] (unfair dismissal) as unfairly dismissed if the transfer or a reason connected with it is the reason or principal reason for his dismissal.


(2) Where an economic, technical or organisational reason entailing changes in the workforce of either the transferor or the transferee before or after a relevant transfer is the reason or principal reason for dismissing an employee –

(a)
paragraph (1) above shall not apply to his dismissal; but

(b)
without prejudice to the application of [section 98(4) of the Employment Rights Act 1996] (test of fair dismissal), the dismissal shall for the purposes of [section 98(1)(b)] (substantial reason for dismissal) be regarded as having been for a substantial reason of a kind such as to justify the dismissal of an employee holding the position which that employee held.


(3) The provisions of this Regulation apply whether or not the employee in question is employed in the undertaking or part of the undertaking transferred or to be transferred.”

14.
The purpose of that regulation is to implement the provisions of EU Council Directive 77/187/EEC of 14th February 1977 on the approximation of the laws of Member States relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses, and to provide for the protection of employees and the safeguarding of their rights in such circumstances; the language of Regulation 8 closely following that of Art. 4 of the Directive in particular. It is, as we have said, common ground that the transfer of the MacDonald Daines business to the respondents’ offices in London was “a relevant transfer” within that Regulation.

15.
The terms of Regulation 8 were authoritatively considered by the Court of Appeal in Warner v Adnet Ltd [1998] IRLR 394. It was held there in particular that Regulations 8(1) and 8(2) have to be construed in conjunction with one another. As pointed out by Mummery LJ (a former President of this tribunal) in paragraphs 22-27 at page 397, the Regulations must be read as a whole and in the context of their purpose of implementing the Directive, Article 4 of which provides that while the transfer of an undertaking does not [sc. not of itself] constitute grounds for dismissal, this is not to stand in the way of dismissals that may take place for economic, technical or organisational reasons entailing changes in the workforce. In his words at paragraph 23:

“It is recognised in the Article, which the United Kingdom, as a Member State, was bound to implement, that there might be cases where there was a valid economic, technical or organisational reason which was a potentially fair reason for a dismissal on the transfer of an undertaking. The draftsman of the Regulations correctly appreciated the obligation in the Directive in the drafting of reg. 8(1) and 8(2). Regulation 8(1) covers a case of dismissal on a transfer for a reason connected with a transfer. Then the dismissal will automatically be unfair.


But reg. 8(2), by virtue of the provision in subparagraph (2)(a), expressly contemplates circumstances in which 8(1) will be disapplied and where a view formed by a tribunal under 8(1) is not final, conclusive or exclusive. Regulation 8(2)(a) provides that, in the specified circumstances of, for example, an economic reason entailing changes in the workforce, paragraph (1) (that is the automatic unfairness of the dismissal) shall not apply to the dismissal. It is plainly not correct to construe 8(1) and (2) in the mutually exclusive way proposed…”


And as Henry LJ pointed out at paragraph 42:

“… It is implicit from reg. 8(2)(a) that the principal reason for a dismissal may be both the transfer and an ETO reason. Any construction that suggests it must be one or the other would contradict the second sentence of Article 4 of the Directive …”

16.
Thus the way the Regulation works is that if the reason or principal reason for an employee’s dismissal is a relevant transfer or a reason connected with such a transfer, that dismissal is automatically unfair so as to entitle the employee to the remedies for unfair dismissal under Part X Employment Rights Act 1996, unless the reason counts as an “economic, technical or organisation reason entailing changes in the workforce” so as to fall within the relieving provision under Regulation 8(2). If it does, it is taken out of the category of automatic unfair dismissals under Regulation 8(1), and the normal enquiry under section 98(4) Employment Rights Act 1996 then has to be undertaken, and appropriate findings made, by the tribunal to determine whether the dismissal was in fact fair or unfair in all the circumstances of the case: the question of whether it was a potentially justifiable dismissal under section 98(1)(b) being determined in the employer’s favour for this purpose by Regulation 8(2)(b). 

17.
It is further well established, and not disputed before us, that a potentially justifiable dismissal falling within Regulation 8(2) may also qualify at the same time as a dismissal by reason of redundancy, so as to give rise to a right to a redundancy payment under what is now section 135 Employment Rights Act 1996 in parallel with any question of compensation on the ground that the dismissal was also unfair: see Gorictree Ltd v Jenkinson [1985] ICR 51.

18.
Despite the absence of relevant findings by the tribunal the material before us is in our judgment enough to show clearly that the constructive dismissal of the appellant in the present case was for a reason “connected with” the relevant transfer, namely the removal of the entire business to the respondents’ offices in London from Tunbridge Wells where she had always worked. Similarly we are satisfied that the only possible conclusion is that this was an “economic” or “organisational” reason. What we do not consider it possible to determine ourselves are the two further questions on which the tribunal also failed to make anything like adequate findings of fact, namely whether the circumstances of the move were such as to make it a reason “entailing changes in the workforce” so as to bring it within Regulation 8(2); and if so whether this particular appellant’s dismissal and the manner in which it occurred amounted to a fair or unfair dismissal in all the circumstances for the purposes of section 98(4) of the 1996 Act.

19.
As regards the first of those questions our attention was drawn to the decision of the Court of Appeal in Berriman v Delabole Slate Ltd [1985] ICR 546 in which it was made clear that the expression “changes in the workforce” does not include simply the dismissal of one or more individual employees with different ones being employed in their place. As pointed out in the judgment of the Court (by Browne-Wilkinson LJ, also a former President of this tribunal) at page 551, that would not give effect to the expression “the workforce”, which connotes the whole body of employees as an entity and corresponds to the “strength” or the “establishment”. Thus changes in the identity of the individuals who make up the workforce do not constitute changes in the workforce itself so long as the overall numbers and functions of the employees looked at as a whole remain unchanged: page 551E. 

20.
Mr Tysh pressed us to hold on the material before us, applying that authority, that the appellant’s dismissal in this case did not fall within Regulation 8(2) and therefore must be treated as automatically unfair by Regulation 8(1). He pointed to the lack of any finding by the tribunal, and what he said was the lack of any clear evidence, that there had been any change in the workforce required to carry out the running-down of the MacDonald Daines business; and submitted that a mere change in the place the workforce was required to carry out its functions (with the consequence that new individuals might have to be employed in place of those unwilling to move) was outside the scope of a “change in the workforce” as defined by Browne-Wilkinson LJ. 

21.
He further relied on the next passage of the same judgment at pages 551F-552C, holding that it is not an answer that there may be circumstances where a dismissal following a transfer is made automatically unfair by Regulation 8(1) even though an otherwise similar dismissal by a continuing employer would have been fair and involved no right to compensation: it is an inevitable consequence of the words “entailing changes in the workforce” being included in Regulation 8(2) that individual employees dismissed in what would otherwise be a perfectly proper way for organisational, etc., reasons may nevertheless qualify as unfairly dismissed following a transfer because the extra condition imposed by those words is not met.

22.
We accept that we are bound to apply the principles as there laid down by the Court of Appeal but we are not satisfied that the factual material before us is sufficient to determine what the result should be in this particular case. Obviously the transfer of the entire workforce to an acquiring employer in such circumstances may involve one or more changes within Regulation 8(2), but equally a mere change of the terms and conditions applicable to individual employees, with or without a change of workplace, will not necessarily do so. It is all a question of fact. The tribunal in this case simply failed to address what the transfer of the business to London did or did not in fact involve in terms of the number and/or functions of the workforce as a whole, and the evidence before us in the appeal file is not sufficient to make the answer clear.

23.
For that reason we do not accept the appellant’s first submission that we should substitute our own decision for that of the tribunal.  It must in our judgment be for a tribunal of fact addressing its mind properly to the relevant questions, and looking at the nature and purpose of the reorganisation and the changes it involved as a whole, to determine whether the change in working arrangements this appellant was required to accept if her employment was to continue was an organisational reason “entailing changes in the workforce” within Regulation 8(2).  If the tribunal are so satisfied, her dismissal is saved from being automatically unfair under Regulation 8(1) and they must then go on to consider and make findings in the usual way on whether there was actual unfairness, applying the normal criteria under section 98(4) of the Act.  In the circumstances we think it better for these tasks to be undertaken by a differently constituted tribunal from the original one, and we so direct.

24.
Before leaving the authorities, we record that both sides drew to our attention a more recent decision of a different Court of Appeal in Whitehouse v Blatchford & Sons Ltd [1999] IRLR 492 and submitted that what was said there embodied an approach to the interaction of Regulations 8(1) and (2) that differed from the clear statements of principle in Warner v Adnet Ltd to which we have already referred. We do not for our part consider there to be any inconsistency between the two cases in the principles to be applied. None of the judgments in the later case purports to depart from the principle of applying the two provisions in conjunction, which is expressly restated by Beldam LJ in paragraph 25 on pages 495-496 with Warner v Adnet itself being referred to with approval by Buxton LJ in paragraph 34 on page 496. 

25.
The key is in our judgment to be found in what is said in the paragraphs already cited, and by Buxton LJ at paragraphs 39-40 on page 497, making clear that where the mere fact of a transfer is the sole or only reason for a dismissal, that dismissal must be unfair under Regulation 8(1): but in any other case where there are additional reasons, it is open to an employer to show if he can that those satisfy the requirements of Regulation 8(2) so as to take the case outside the category of automatic unfairness. The Court in Whitehouse v Blatchford were plainly accepting that the particular dismissal there in point was for an economic, technical or organisation reason which involved a reduction in the workforce and was thus within Regulation 8(2): see the judgment of Jonathan Parker J in paragraph 51 on page 498 where that is made explicit. It is necessarily implicit that the dismissal was for a reason “connected with” the relevant transfer since otherwise the question of whether Regulation 8(2) applied to take the case outside the operation of 8(1) would not have arisen at all.

26.
Each of the judgments in Whitehouse v Blatchford also refers to the general purpose of Art 4 of the Directive and the TUPE Regulations as being to safeguard existing employment rights, as distinct from creating new ones: per Beldam LJ, paragraph 22 page 495; Buxton LJ paragraph 41 page 497; Jonathan Parker J paragraph 53 page 498.  In the context of the case now before us, those references have in our judgment to be read subject to the express decision of the Court of Appeal in Berriman v Delabole Slate Ltd in the passage at pages 551-552 to which we have already referred in paragraph 21 above, that there may be cases where the inclusion of the words “entailing changes in the workforce” can give rise to claims to compensation following a transfer even though none might have existed against a continuing employer. We direct the tribunal rehearing this case that they are bound to apply that decision even though, as Mr O’Connor submitted to us, the effect may be a possible mismatch as regards some redundancies between the normal domestic law provisions, and the Directive and TUPE Regulations which now overlay them. 

27.
The respondents’ cross-appeal we find completely unsustainable on the undisputed facts and we reject it. Their own evidence to the tribunal (pages 33-4 of the appeal file: cf. the factual assertions in their notice of appearance at pages 13-14) was explicit that they had made no offer of employment to the appellant before that of the 30th April 1998, which it is beyond dispute she rejected on grounds the tribunal found reasonable: paragraphs 6 and 15 of their extended reasons. We do not think any reasonable person could read their reference in paragraph 5 to her having agreed on 14 April 1998 to help out with the running-off of the MacDonald Daines business during the rest of April as a finding that she had been offered, and accepted, continuing future employment with the respondents in such a way as to forfeit her redundancy rights; and we were surprised that this argument was persisted in before us to the extent that it was.

28.
For those reasons we allow the appeal in the way we have indicated and we dismiss the cross-appeal.
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