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JUDGE REID QC:


Preliminary 

1.
This is an appeal by Frederick David Skidmore against the majority decision of an Employment Tribunal sitting at Bury St Edmunds. On 3 August 1999, after a nine day hearing, the Tribunal decided that his complaint of unfair dismissal failed and should be dismissed. `

2.
Mr Skidmore was at the time of the hearing before the Employment Tribunal 59 years of age. He had qualified as a doctor in 1964 and thereafter, among other qualifications and distinctions, obtained the qualifications of FRCS Edinburgh in 1968 and FRCS London in 1970. He became a consultant surgeon at Joyce Green Hospital, Dartford in 1980 and became the senior surgeon in 1990. He was suspended on 13 May 1997 and dismissed on the ground of gross personal misconduct, following a disciplinary hearing, with effect from 20 November 1997. His appeal against that decision was dismissed on 18 December 1997, and he then applied to the Industrial Tribunal (as it then was). 

3.
The grounds of appeal against the decision of the Employment Tribunal can be summarised as follows: 

(1) 
The Employment Tribunal should have held his dismissal was unfair because:

(a) 
The subject matter of the complaint was professional and not personal misconduct. Accordingly the complaint should not have been dealt with by the Dartford & Gravesend NHS Trust’s internal disciplinary procedure as personal misconduct but as professional misconduct by an independent tribunal in accordance with the procedures set out in the Department of Health Circular HC (90)9. 

(b) 
The disciplinary proceedings before the Chief Executive of the Trust (Mrs Dean) and the Appeal Panel were unfair as they lacked independence and had a clear interest in the outcome of the case. 

(c) 
The proceedings before Mrs Dean, even if actually fair, gave the appearance of being unfair when considered in the light of all the documents available and some of the statements made in the course of the hearing before Mrs Dean. 

(d) 
The Tribunal should have held that the Appeal Panel was obliged to re-hear the case from the beginning and not merely to review the decision of Mrs Dean. 

(e) 
The Tribunal should have held that the Appeal Panel should not have had recourse to the legal advice of Mr Andrews, the legal adviser to the Trust and its doing so vitiated its decision. 

(2) 
The Tribunal should have held that, in the event that the dismissal was unfair, the appropriate remedy was reinstatement. 

The facts 

4.
The Tribunal made detailed findings of fact. It is not necessary to rehearse them all in the course of this judgment. 

5.
By the beginning of April 1997 some concerns had already been expressed about Mr Skidmore’s performance as a surgeon. 

6.
On 2 April 1997 Mr Skidmore performed a gall bladder removal (cholecystectomy) on a patient, Mr E. The operation was intended to be carried out by keyhole (laparoscopic) surgery but was converted to open surgery when the patient’s liver was damaged by the trochar. A trochar is a sharp three-pronged instrument fitted inside a sleeve used for creating the channel by incision through which other instruments can be introduced. 

7.
On 3 April 1997 Mr Skidmore performed a similar procedure on Mrs A. On this occasion the operation was converted to open surgery when her left iliac artery was punctured by the insertion of the trochar. As a result there was a big blood loss. The patient had eight units of blood transfused during the operation. Mr Parker, a surgeon who had been operating in an adjacent theatre, was called in to assist. There was a short period of cardiopulmonary resuscitation. Two further units were transfused after the operation. Mrs A’s husband was alerted and attended the hospital in a state of anxiety. 

8.
On 7 April the Chief Executive was asked by the clinical director to review the two operations. On 10 April Mrs A’s husband wrote to “obtain an explanation of the very serious error that took place while my wife was undergoing keyhole surgery”. The Patient Relations Manager sought Mr Skidmore’s comments on this letter. 

9.
On 21 April Mr Skidmore saw Mrs A and her sister at the outpatient clinic and reported in writing to her GP, sending a copy of the operation notes and a letter in which he said “The shielded trochar ...failed to operate correctly and caused a 3mm hole in the front of the left common iliac artery.” He went on to say he had seen the patient and had apologised for the misfunction of the trochar. 

10.
As Mr A had not been able to attend the outpatient meeting, on 29 April Mr Skidmore together with the anaesthetist Dr Singh met Mr and Mrs A and Mrs Mochrie of the Gravesend Community Health Council at a private hospital where he was engaged that day to discuss the letter of 10 April. It was out of that meeting that the charges which resulted in his dismissal arose. Following the meeting Mr Skidmore sent a detailed report to the Patient Relations Manager so she could prepare a reply to the complaint for the signature of the Chief Executive. 

11.
On 12 May further cause for concern arose as a result of an operation Mr Skidmore performed on an 82 year old patient (Patient B). It was suggested the operation was unnecessary and there was an allegation that Mr Skidmore had disappeared for 30 minutes during the course of the operation without the theatre staff knowing where he was. It was as a result of this that Mr Skidmore was suspended. 

12.
After this inquiries were set in train which resulted in a decision that there should be a professional conduct inquiry in respect of Mr Skidmore’s treatment of patient B and also two other patients (F and G). Whilst this was going on the acting Patient Relations Officer drew the attention of Dr Key, the Medical Director, to a letter from Mrs Mochrie about the meeting with Mr and Mrs A. Dr Key considered that it was unusual that such a meeting should have been held away from the hospital and decided to investigate. When he did so he discovered various discrepancies, in particular that there was no evidence that the trochar had been returned to the manufacturer. He also considered that the information supplied by Mr Skidmore for the Chief Executive to respond in relation to Mrs A was clearly inaccurate. 

13.
At some stage in the course of the investigation the trochar was returned to the manufacturers for testing. 

14.
In the course of these investigations Mr Andrews, the Trust’s Legal Adviser, received a telephone call from Mr Shipway, a solicitor acting for Mr Skidmore. The conversation was “a very useful off-the record discussion” according to Mr Andrews memorandum of the conversation, which he sent to Mrs Dean. During it Mr Shipway asked whether he would be right in assuming there was no prospect of Mr Skidmore returning to work for the Trust and the real issue was how he was to go and on what terms. Mr Andrews replied that was indeed the position. Mr Andrews sent the memorandum to Mrs Dean but received no acknowledgement of it. The memorandum was disclosed by the Trust to Mr Skidmore’s advisers in the course of the proceedings but was not put in evidence before the Employment Tribunal by either side. It was however put in the bundles for the Employment Appeal Tribunal hearing. 

15.
On 10 July Dr Key met the Director of Personnel and the Legal Adviser to discuss the apparent attempt to minimise the seriousness of Mrs A’s operation, with defective equipment being blamed and the patient being informed that the trochar had been returned to the manufacturer when it had not been. The Legal Adviser advised that this was a prima facie case of personal ( as opposed to professional) misconduct, which would fall to be dealt with under a different procedure from the HC(90)9 procedure for alleged professional misconduct in respect of which Mr Skidmore was still under suspension. 

16.
On 12 August Dr Key and Mr Parker saw Mr and Mrs A and formed the view that Mr Skidmore had misled them as to what had happened. The following day an outline statement of the management case on personal misconduct was prepared and sent to Mr Skidmore. Dr Key decided no action should be taken against Dr Singh, the anaesthetist, as he was not satisfied Dr Singh had associated himself with the misstatements made to Mr and Mrs A at the meeting. 

17.
On 13 August the charge of gross personal misconduct was made against Mr Skidmore alleging he sought deliberately to mislead the patient and her family, the Community Health Council and the Chief Executive. 

18.
On 19 August Mr Andrews sought advice from Mr Uhbi, a consultant surgeon as to whether Mr Skidmore’s treatment and management of the patient had fallen below an acceptable standard. 

19.
On 16 September Mrs Dean wrote to the Regional Director of the NHS Executive South Thames. In that letter it is asserted on Mr Skidmore’s behalf she expressed views “difficult to reconcile with her being and remaining an independent tribunal”. 

20.
On 25 September the manufacturers of the trochar wrote saying, in summary, that their tests showed there was nothing wrong with the trochar. 

21.
Despite efforts by solicitors instructed on behalf of Mr Skidmore by the Medical Protection Society his suspension was not lifted and the Trust Chairman decided that there was a prima facie case of professional misconduct to go forward in respect of the treatment of patients B, F and G. The solicitors also objected strenuously but unsuccessfully to the complaint in respect of Mr and Mrs A going forward separately as a personal misconduct complaint outside the HC(90)9 procedure. 

22.
The personal misconduct hearing took place before the Chief Executive over two days on 27 and 28 October. Mr Skidmore was represented by Dr Barker of the Medical Protection Society and Dr Key presented the management case. Witnesses were called and each side had the chance to question the other side’s witnesses. The question whether the proceedings were properly constituted, or whether the case should have been dealt with under the HC(90)9 procedure, was argued and the Chief Executive decided that the allegations were of personal and not professional misconduct. At the end of the hearing it was agreed that the decision should be communicated in writing. 

23.
On 20 November the Chief Executive sent out her reasoned decision. She concluded that Mr Skidmore had falsely told Mr and Mrs A that two units had been transfused in the theatre when in truth eight units had been transfused and that he had stated as a fact that the trochar was faulty and had been returned to the manufacturer for inspection when this was clearly not the case. She expressed her view on Mr Skidmore’s credibility thus: 

“I am certain in my own mind that Mr Skidmore has lied for whatever reason and continued to be untruthful when he appeared before me.” 

She decided he should be dismissed with immediate effect. 

24.
An appeal was lodged, the grounds being that the case should have been dealt with under the HC(90)9 procedure, that anything Mr Skidmore had done was not reasonably treated as misconduct and that the decision to dismiss was disproportionate. 

25.
The appeal was heard on 2 December by an appeal panel of the Trust Board, consisting of the Chairman, Finance Director and three non-executive directors. The Trust’s disciplinary procedure does not set out the basis on which an appeal is to be heard and the issue was not addressed during the hearing. The appeal panel was provided with a transcript of the proceedings before Mrs Dean. Mrs Dean presented her findings and was cross-examined by Mr Skidmore’s representative, Dr Panting. The Board also heard evidence from Mr Skidmore, two character witnesses who had given evidence below and also a local GP, who had not. No objection was taken at the time to this method of proceeding, but Dr Panting submitted that the case had to be proved beyond reasonable doubt to the satisfaction of the appeal board. The jurisdiction point was dealt with first and the appeal panel decided the point against Mr Skidmore. 

27.
Following the appeal the appeal board received legal advice from the Trust’s legal adviser (Mr Andrews) in two memoranda. Mr Andrews had acted as clerk to the appeal panel. In the first he enclosed the transcript of the appeal hearing. It contained a summary of the three issues which were before the board and noted that the first, as to jurisdiction, had been determined. As to the second issue Mr Andrews wrote: 

“The second was that Mr Skidmore had done nothing that any reasonable health service employer could properly categorise as misconduct, still less serious misconduct. In reviewing all the evidence which is available to you you will need to determine whether those allegations which you find to be proved do, in fact constitute misconduct and, if so, of what level or severity it is to be accorded. ...” 

28.
On the third issue he wrote: 

“If you are satisfied that misconduct has been established at the level of the third category [i.e. gross misconduct], then you will have to address the final ground of appeal that the decision to dismiss Mr Skidmore was out of all proportion to what it is said he did or failed to do “ 

29.
In the second memorandum he wrote: 

 “By way of appeal, Mr Skidmore is asking you to review the decision of the Chief Executive. The first issue I need to address relates to the way in which this matter must be judged. In reaching your conclusion you are not being asked to substitute your decision for that of Mrs Dean. The question is not what would I have done faced with these facts but rather was the determination which she made within the reasonable range of responses and one which could properly be made by an employer . 

The second point addresses your own role. While you need to be both objective and dispassionate, you do not come to this as an independent review body, but simply as the ultimate tier of management within the Trust. In that position one of the factors which you must as a consequence, take into account is the effect of your decision on the organisation as a whole.” 

30.
On 18 December the appeal panel dismissed Mr Skidmore’s appeal. It held that the behaviour alleged “falls within the definition of personal conduct as defined in the Circular and in those circumstances it must be right that Mr Skidmore is treated no differently from any other member of staff against whom such allegations might be made.” It went on in these terms: 

“The Board has carefully considered all the evidence and the arguments which were presented to it by the parties to this Appeal. Having thoroughly reviewed the case the Board has come to the conclusion that Mr Skidmore’s actions in the context of the Trust’s Complaints Procedure constitute gross misconduct and the submission by him that he has done nothing which any reasonable Health Service employer could properly characterise as misconduct, still less serious misconduct, is rejected. The Board further takes the view that the matters complained of were of such gravity that summary dismissal was the only proper course of action open to the employer. The argument that the decision to dismiss Mr Skidmore was out of all proportion to what it is said he did, or failed to do, is not sustained and the Board unanimously upholds the decision taken by the Chief Executive.” 

31.
Following that decision Mr Skidmore attempted to appeal to the Secretary of State, seeking to overturn the finding that the allegation fell within the definition of personal conduct but the Secretary of State in accordance with the decision in R v Secretary of State for Health ex p Guirguis [1990] IRLR 90 (CA) rejected the appeal on the ground he had no jurisdiction. 

32.
On 18 February 1998 Mr Skidmore applied to the Industrial Tribunal ( as it then was) and alleged unfair dismissal. The grounds were: 

(1) 
The Trust adopted the wrong procedure. 

(2) 
The complaints were devoid of substance and were an attempt to create a pretext for dismissing him. 

(3) 
Even if established the complaints could not be categorised as misconduct, still less serious misconduct. 

(4) 
The sanction of dismissal was out of all proportion. 

The Employment Tribunal’s Findings 

33.
The Tribunal correctly directed itself that under section 98 of the Employment Rights Act 1996 it was for the Trust to show the reason for dismissal: in this instance an assertion of misconduct, which is a potentially fair reason under section 98(2). It was then for the Tribunal to consider whether the Trust had acted reasonably or not in treating the alleged misconduct as a reason to dismiss. The Tribunal had, it held, to consider whether there was a sufficient investigation affording reasonable grounds for a genuine belief in the reason for dismissal, the disciplinary procedure adopted having regard to the ACAS Code of Practice and whether the penalty applied was appropriate, judging the matter by the standard of a reasonable employer and judging whether the employer’s response fell within range of the reasonable response of a reasonable employer . 

34.
The Tribunal concluded that its role was to determine whether the Trust was acting as a reasonable employer in determining to adopt the personal conduct procedure. It decided that giving untruthful information deliberately could in its judgment be properly and reasonably regarded as personal misconduct. It followed that the procedure adopted did not render the dismissal unfair . 

35.
The Tribunal went on to hold that the Chief Executive honestly believed that Mr Skidmore was guilty of misconduct arising from his deliberately misstating the position concerning blood loss during the operation on Mrs A and the position in relation to the trochar. They rejected the assertion that the Trust was tainted with bad faith and that the allegations were devoid of substance. The Tribunal accepted that there could be criticisms as to the failure to set out either in the procedure or at the appeal itself the basis upon which the appeal was to be considered, but held that the members of the appeal panel had approached the question of the appeal genuinely, honestly and sincerely and that they took their role seriously. 

36.
A majority of the tribunal held that the dismissal was fair. As to Mr Andrews, they considered he had acted professionally, that his advice was objective and that his personal views as to Mr Skidmore’s guilt or otherwise had absolutely no influence on Mrs Dean or the appeal panel. They then went on to deal with four points not canvassed on appeal to the Employment Appeal Tribunal and consider whether they affected the fairness of the dismissal. Those points were: the failure of Dr Key to put the management case to Mr Skidmore in cross-examination, failure to disclose a letter which came to light in the course of the Employment Tribunal hearing, Mrs Dean’s alleged failure to distinguish a lie from a misstatement, and the Trust’s failure to “carry out an audit of the applicant’s history (if any) of cases resulting in death or lengthy stays as an in patient”. They concluded that they did not affect the fairness of the dismissal. 

37.
The minority conclusion was that the Trust regarded Mr Skidmore as a thorn in its side and fell on the opportunity which arose, but then investigated only those aspects which could secure their aim. In his view the inadequacy of the Trust’s investigations rendered the dismissal unfair, but he would have reduced the compensatory or basic award by 25 per cent to reflect Mr Skidmore’s contribution to the dismissal. 

Health Circular HC(90)9 

38.
The disciplinary procedures for medical staff in the NHS are set out in Appendix B of Health Circular HC(90)9. Paragraph 3 of Appendix B the circular states: 

“Three are broadly three types of case which may involve medical or dental staff: 

a. cases involving personal conduct; 

b. cases involving professional conduct; 

c. cases involving professional competence. 

It is for the Authority to decide under which category a case falls. Guidance on the definitions of each category is given in paragraph 3 of the Circular.” 

39.
Paragraph 3 of the circular is in these terms: 

“The procedure to be followed following allegations of misconduct will depend on the nature of the allegations. It is recognised that Authorities sometimes have great difficulty in defining the nature of conduct which is the subject of an allegation and the following definitions have been agreed between the Departments and the professions: 

PERSONALCONDUCT 

Performance or behaviour of practitioners due to factors other than those associated with the exercise of medical or dental skills. 

PROFESSIONAL CONDUCT 

Performance or behaviour of practitioners arising from the exercise of medical or dental skills. 

PROFESSIONAL COMPETENCE 

Adequacy of performance of practitioners related to the exercise of their medical or dental skills and professional judgement.” 

40.
The circular also warns in paragraph 4 : 

“Authorities should note that in cases involving personal conduct the position of doctors and dentists is no different from that of other NHS staff.” 

41.
Four cases were cited to us in which a question as to the effect of the circular has been decided. In the earliest, Kramer v South Bedfordshire Community Health Care Trust [1995] ICR 1066, Lightman J held that it was for the trust to decide on a common sense basis the essential character of the case and whether the charges fell into one or more, and if so which categories. He decided that the trust’s decision could only be impugned on grounds of lack of good faith or unreasonableness, and that there might be a permissible, albeit limited degree of overlap between categories. That was a case in which the contract of employment incorporated Annexe B. 

42.
In Chatterjee v City and Hackney Community Services NHS Trust (1998) 49 BMLR 55 (another case in which Annex B was apparently incorporated in the contract of employment) he applied his earlier decision, holding that the categorisation must be made after full and honest consideration of the question before the trust.

43.
Sad Dzumhur v Redbridge Health care NHS Trust (3 March 2000, unreported), was another case in which HC(90)9 was incorporated in the contract. Garland J followed Lightman J and adopted what was described as “the judicial review approach”. He held in that case that the categorisation decision made in that case was careful and proper and could not be said to be capricious or outside the range of reasonable responses. He therefore upheld it. 

44.
The most recent decision was MB v X NHS Trust (unreported, 30 March 2000), a decision of Bell J. It was a case in which allegedly the doctor had asked inappropriate questions of a patient and had conducted unnecessary physical examinations of two other patients. The suggestion appears to have been that the doctor asked the inappropriate questions and conducted the examinations not as part of his proper exercise of his medical skills but for his personal sexual gratification. Surprisingly, although the same solicitors acted for the claimant in each of the last two cases, it appears that Garland J’s judgment was not cited to Bell J. This was a case in which HC(90)9 was not incorporated in the contract. 

45.
Bell J distinguished Lightman J’s decisions. He held that the provisions of the circular were implied into the doctor’s contract of employment except so far as they were inconsistent with its express terms. Since the terms of paragraph 13.1.3 of the doctor’s contract of employment contained the same definitions as paragraph 3 of the circular but did not contain the word “broadly” and did not contain the sentence “Guidance on the definition of each category is given in paragraph 3 of the Circular,” he held that the words of Appendix B of the circular could not be implied into the contract to water down the express words of the contract. 

46.
He went on to hold that the provision in the Circular that it is for the Authority to decide under which category a case falls does not mean that the decision of the Authority is final. The Authority has to make a decision as to the type of misconduct in order to commence the disciplinary process but this does not mean that the decision is incapable of challenge in the absence of bad faith or perversity. 

47.
Bell J pointed out that the contractual provisions in the Lightman J’s two cases were not the same as in the case before him. But he then dissented from the view that Lightman J expressed in both cases that the test was one of the reasonableness of the decision . He pointed out that the issue was one of contract and not of public law. The question before him was whether on the information before him the case of breach of contract was sufficiently strong for him to make the order sought, to restrain the disciplinary proceedings. He also disagreed with Lightman J’s litmus test as to what mounted to professional misconduct, namely “whether the conduct giving rise to the complaint is equally objectionable whether it is that of a professional or a non-professional”. Bell J pointed out that this “test would exclude from ‘professional conduct’ so much conduct which was clearly within the definition of professional conduct in paragraph b, and clearly associated with the exercise of medical skills so as to exclude it from the definition of personal conduct under subparagraph a.” 

48.
He concluded that on a proper interpretation of the contract it was required to decide hat the allegations were matters of professional conduct and that in deciding the allegations were of personal misconduct the Trust had acted in breach of contract. He further concluded that if Lightman J’s test for striking down a decision of the Trust vas the correct one, he would have held the decision was perverse. 

49.
In our judgment the reasoning of Bell J in relation to Lightman J’s “litmus test” is to be preferred. The definitions are reasonably clear. The starting point logically is the definition of professional misconduct. Professional misconduct covers performance or behaviour of practitioners arising out of medical or dental skills. There is a distinction , to be drawn between professional conduct and professional competence (which is concerned with adequacy of performance related to the exercise of medical or dental .kills and professional judgment). Personal conduct covers performance or behaviour due to factors other than those associated with the exercise of medical or dental skills. In deciding whether the allegations are of personal or professional misconduct, the first step is to see whether it can be said that the allegations relate to performance or, behaviour arising out of the practitioner’s medical or dental skills. If they do, the appropriate category is professional misconduct. If not, the category is personal misconduct.

50.
As to whether the approach to when determining a challenging to a categorisation made by a Trust is “the contractual approach” or “the judicial review approach”, we take the view that the difference between the views of Bell J and Lightman J is more apparent than real. The relationship between the parties is contractual. 

51.
While there is no reason why a contract should not give the Trust a power to categorise allegations and provide that a decision as to categorisation should only be capable of being challenged on ‘judicial review” grounds, this was not what the contract in Bell J’s case provided. In the two cases decided by Lightman J he held (and this must have been as a matter of construction of the contracts) that the contracts provided or the Trust’s categorisation to be challenged only on “judicial review” grounds. 

52.
In the present case the terms of the contract are identical to those in Lightman J’s two cases: circular HC (90)9 is imported wholesale into the contract, without the distinctions contained in the contract in Bell J’s case. We therefore take the view that the proper course for us to take, in the absence of any compelling reason why we should not follow that course, is to follow the construction of the identical words adopted by Lightman J, though on the view we take of the facts it would not have made any difference to the outcome even if we had taken a different course. 

53.
The allegations made in this case were essentially of a personal nature. The opportunity for the alleged misconduct arose out of an operation conducted by Mr Skidmore, but the circumstances in which the allegation came to be made were personal. The meeting at which it was alleged the misconduct occurred had nothing to do with the continuing treatment of the patient. It was, in effect, an intended public relations exercise to explain why the procedure had not proceeded according to plan. It could not properly be regarded as a part of Mr Skidmore’s outpatient post-operative consultation It is a fallacy to suggest that simply because the need for the meeting arose out of what had gone on in the course of the operation, the conduct at that meeting arose from the exercise of professional skills. If, as alleged, Mr Skidmore told lies at that meeting and in his subsequent letter to Miss Good, the conduct arose from Mr Skidmore’s decision to attempt to mislead as to what had occurred in the course of the operation and subsequently. His behaviour was “due to factors other than those associated with the exercise of medical ...skills.” It was not “behaviour ...arising from the exercise of medical ...skill”. This is perhaps most obvious in relation to the alleged lie in relation to the return of the trochar to the manufacturer (which was a lie not in relation to anything which had happened in the theatre but to what Mr Skidmore had done afterwards) but applies equally to the other lies alleged. 

54.
It was urged that the fact that the Trust sought the opinion of Mr Uhbi as to whether Mr Skidmore’s care had fallen below an acceptable level indicated that the Trust itself regarded the alleged misconduct as being professional rather than personal. This is does not follow. The fact that the Trust decided to investigate the standard of care does not mean that it regarded the lies as being professional misconduct, only that it was concerned also with Mr Skidmore’s performance in the course of the operation.

55.
In our judgment not only was the Trust entitled on a common sense basis to decide that the essential character of the case fell into the category of personal misconduct, but it was correct to do so. It follows that the first ground of appeal argued fails. 

Unfair procedure 

56.
The grounds of appeal made specific reference to Article 6 of the European Convention on Human rights, but in argument it was accepted that the Convention was relevant in this case only to inform our view as to whether or not the procedure was fair. On behalf of Mr Skidmore Article 6 was described as codification of what was all there before. In our judgment the references to Article 6 (which was not referred to before the Employment Tribunal) add nothing to what we have to consider. 

57.
We shall consider the allegations of unfairness under the various heads into which they came to be divided in argument. 

(1) 
The first complaint as to the fairness of the procedure adopted is that the proceedings were unfair because the hearings before Mrs Dean and the appeal panel were before persons who had a clear interest in the outcome of the case. This is a complaint without substance. In virtually all internal disciplinary proceedings it can be said that the adjudicators have an interest in the outcome of the case by the very fact that the proceedings are internal. If the submission made to us were carried to its logical conclusion, it would follow that every disciplinary process carried out by an employer would be vitiated unless he had brought in some outsider to conduct it. On behalf of Mr Skidmore the suggestion was made that an outsider looking at the proceedings would have concluded that the proceedings were tainted by partiality and the appearance of bias, and that this is sufficient to render them unfair. 

In this case there was, it appears, a concerted attack before the Employment Tribunal on the good faith and motives of Mrs Dean and the appeal panel. This was rejected by the Employment Tribunal. It rejected the allegation Mrs Dean was actuated by malice and held that she made her decision to dismiss based on the evidence she heard and her view of it. As to the appeal panel, the Tribunal held that the persons involved approached their task “genuinely, honestly and sincerely.” That was a conclusion reached with the benefit of considering not only the totality of the documents produced during the lengthy hearing, but also of seeing the persons most intimately involved giving evidence. The attempt to raise this point in the Employment Appeal Tribunal was little more than a thinly veiled attempt to go behind the Employment Tribunal’s finding of fact. 

(2) 
The second limb of the allegations of unfairness proceeds on the basis that, although the proceedings were in fact fair and unbiased, there would have been an appearance of unfairness to a person seeing all the documentation and this vitiated the proceedings. 


The first matter relied upon was the memorandum dated 27 June from Mr Andrews to the Chief Executive following his discussion with Mr Shipway, the solicitor representing Mr Skidmore. The submission was that Mrs Dean would have been perceived by an outsider as biased because she did not, so far as the papers go, respond saying Mr Skidmore had not even been charged with any offence, still less had anything been proved. This memorandum, recording a without prejudice discussion and being communicated by Mr Andrews as legal adviser to his chief executive, was not put before the Employment Tribunal although it was available, and was only in the agreed bundles before the Employment Appeal Tribunal because (we were told) of an oversight on the part of the Trust’s advisers. 


In our judgment Mr Skidmore is attempting to give far more importance to the document than it deserves. In any event, since it was not before the Employment Tribunal and in the absence of any opportunity for Mr Andrews or Mrs Dean to give evidence about it, it is too late for reliance now to be placed on it by the Appellant. 


The second matter on which reliance is placed as giving an appearance of unfairness is Mrs Dean’s letter of 16 September. The complaints are that she anticipated conclusions on issues she was going to have to decide. The first suggestion was that because she said she was “satisfied the Trust had acted properly throughout the process” she was pre-determining the issue of “Professional or personal misconduct?” 


In our judgment she was not. The Trust was acting properly in making a decision as to the type of proceedings to be brought. It was bound to do so. She was not pre-judging any argument as to whether the Trust was correct in deciding the allegations were of personal misconduct any more than she was deciding whether the charges were proved. 


The second suggestion was that her statement in the letter: “...the Trust’s Legal Adviser tells me that if the allegations relating to the Consultant’s personal conduct are proved, dismissal is likely to be an option which will have to be considered”. This is said to demonstrate animus and a lack of even-handedness against Mr Skidmore. 


The allegations of bias were rejected by the Employment Tribunal after hearing lengthy evidence There is no appeal to the Employment Appeal Tribunal on questions of fact. What is left therefore is a suggestion that in the absence of any actual bias this passage gives an inaccurate appearance of bias which should vitiate the proceedings. It does not: the passage reflects advice given and no more. 


The third passage selected as allegedly showing bias and a lack of even-handedness is a passage in which Mrs Dean says that it is clear to her that Mr Skidmore would seek to use every effort to get the outstanding allegations withdrawn. 


Neither this passage, nor the letter as a whole, can in our judgment be said to demonstrate any appearance of bias such as would invalidate the proceedings. 


The other point raised as indicating an appearance of impropriety in the proceedings before Mrs Dean is a passage in the transcript. Mrs Dean is recorded as saying at the end of submissions on the professional or personal” issue, “I’m afraid we are going to have to take some time out at this point in time,” and Mr Andrews as adding “We would ask you to withdraw while we consider that.” This is said to suggest that Mr Andrews was going to play an active part in making the decision. 


In our judgment there was no reason why Mrs Dean should not allow her “clerk of the court” to remain and, if she wished, to ask his assistance on the legal issues raised. If there was, in truth, any appearance that Mr Andrews was going to assist in making the decision rather than giving advice, then doubtless Mr Skidmore’s representative would have objected. He did not do so. It does not seem to us it can be sensibly suggested that an outside observer would have perceived any apparent impropriety such as to vitiate the proceedings when the party concerned and his adviser evidently did not. 


(3) 
The next allegation of unfairness was twofold. 

(a) 
The first point taken was that the appeal panel should have conducted a rehearing of the entire case from the beginning, with a rehearing of all the evidence, and second that the procedure adopted amounted to a mere review of the proceedings before Mrs Dean, in accordance with a memorandum from Mr Andrews to the members of the appeal panel and, as such, was defective and in breach of the terms of Mr Skidmore’s contract. 


The first point was not raised before the appeal panel. The hearing there was conducted, without objection, on the transcript of what occurred before Mrs Dean, with Mrs Dean giving evidence and being cross-examined about her decision and with such oral evidence as Mr Skidmore wanted to call. 

In our view it is impossible for Mr Skidmore now to complain of the course that was taken. He and his representative participated without objection in the appeal, and took advantage of the procedure adopted to cross-examine Mrs Dean. Had they wanted to submit that the appeal should have been dealt with in some other way, with oral evidence from all the original witnesses, they should have done so at or before the appeal hearing. And, as a necessary concomitant of that, they should have taken the stand that Mrs Dean should neither give evidence to explain her decision, nor be cross-examined on it. They could not have it both ways, with a complete rehearing from the beginning and an interrogation of Mrs Dean as to her reasons for reaching her decision. 

(b) 
The second point argued under this allegation of unfairness was also apparently a point taken for the first time in the Employment Appeal Tribunal. It arose from the second of two memoranda sent by Mr Andrews to the members of the appeal panel following the hearing. 


The first memorandum, sent out a week after the appeal hearing, enclosed (as had been arranged) the transcript of the hearing and accurately identified the three issues in the appeal. The first of these (the jurisdiction issue) had, as Mr Andrews accurately observed, had been dealt with in the course of the hearing of the appeal. The second, which has already been quoted above, was whether “those allegations you find to have been proved do, in fact constitute misconduct and, if so, of what level or severity it is to be accorded”. He went on to distinguish in unexceptionable terms between general serious and gross misconduct and then observed that if the panel were satisfied that gross misconduct had been established it would have to address the question whether the decision to dismiss Mr Skidmore was disproportionate. 


The second memorandum was apparently the result of some questions put to him. No evidence seems to have been adduced before the Employment Tribunal as to the nature of those questions. It contains the passages already quoted as to the nature of the appeal and as to the panel’s role. 


No complaint seems to have been made to the Employment Tribunal that the appeal panel misunderstood its role or that the way it set about its task was incorrect. The attack (which failed) appears to have been on the basis that the Trust was tainted with bad faith, that the allegations were devoid of substance, and that the decision arose from a decision to get rid of Mr Skidmore on any ground. The Trust’s answer to the notice of appeal asserts “The final submissions of the Appellant before the Employment Tribunal, both written and oral, did not attack the procedure which was adopted on the disciplinary appeal on the basis that it constituted a review rather than a rehearing. Nor was an attack made on the Memorandum of Andrews on the basis [that the appeal panel should have approached the issue de novo].” These assertions were never controverted during the hearing of the appeal. 


It appears no evidence was addressed to the means by which the members of the appeal board reached its conclusion. However the decision was, so far as the material presented goes, left to speak for itself It was a decision which claimed (and in the light of the findings of fact by the Employment Tribunal rightly claimed) to have been made “having thoroughly reviewed the case”. 


On the face of the decision there is nothing to suggest that the appeal board merely considered whether Mrs Dean had reached a decision which was within the reasonable range of responses and one which could be reasonably reached by an employer. The words of the decision itself are inconsistent with such an approach. The board expressed itself as “upholding” Mrs Dean’s decision on jurisdiction and “rejecting” the Appellant’s submission. This is not the language of considering whether something was within the range of reasonable responses. Similarly the conclusion that “Mr Skidmore’s actions ...constitute gross misconduct” is not merely a finding that Mrs Dean’s decision on misconduct was one within the reasonable range of responses; nor is the decision that “the submission by him that he has done nothing which any reasonable Health Service employer could properly categorise as misconduct, still less serious misconduct, is rejected”. Further the decision “The Board further takes the view that the matters complained of were of such gravity that summary dismissal” cannot on its face be read as a mere decision as to the reasonable range of responses. 


There appears to have been no investigation into this matter before the Employment Tribunal. Nothing was produced to suggest that there was any evidence from any member of the Board to support the contention that the words of the decision were a complete mis-expression of the process through which the Board went. In these circumstances we accept the submission that it is too late now for Mr Skidmore now to attempt to raise this point. 

(4) 
The fourth allegation of unfairness is that it is said there were what were described as secret communications between the Trust and the appeal panel, which it was said contravened the principle that justice must not only be done but be seen to be done. The secret communications alleged were comprised in two internal memoranda from Mr Andrews, the Trusts legal adviser, to the members of the panel. They contained advice on the law. Mr Andrews position had been as clerk to both the original hearing before Mrs Dean and to the appeal panel. His presence and position were obvious to all. We were told on behalf of the Trust (and this was not contradicted) that at one stage the chairman of the appeal panel was asked by Dr Panting, who was representing Mr Skidmore, to take advice from Mr Andrews, and as a result of the advice given a line of questioning was stopped. 

The position of Mr Andrews was not one of being a part of the “prosecution team”. His role, as clerk to both the original hearing and the appeal hearing was to give advice to the non-lawyer tribunals in the same way as a justices clerk gives advice to his justices. He clearly had views of his own both as to Mr Skidmore’s veracity and as to his competence, but the advice which he gave in two written memoranda to the appeal panel makes no attempt to influence the panel, and there is a finding of fact by the Employment Tribunal that his personal views had “absolutely no influence” on the board members or Mrs Dean. 


There is no substance in the suggestion that Mr Andrew engaged in the making of “secret submissions” (as his two memoranda were described at one stage) or that rendering of advice to the appeal panel vitiated its decision. 

Reinstatement 

60.
In the light of our decision on the substantive matters in the appeal it is not necessary to express any view on the question of reinstatement as a possible remedy, but in case this matter goes further, we should record our view that there is no reason to differ from the view expressed by the Employment Tribunal. Even if there had been, we would have only taken the view that the question of remedy should be remitted for re-hearing together with the question of any deduction to be made for Mr Skidmore’ s contributory fault. It would be quite impossible to order re-instatement at this stage, over three years after Mr Skidmore last did any work for the Trust, without evidence as to the up to date position. 

Conclusion 

For the reasons given none of the challenges made to the decision of the Employment Tribunal succeeds and the appeal is accordingly dismissed. 
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