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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a decision of the Employment Tribunal to the effect that the respondent employee had been unfairly dismissed by the respondents.  The Tribunal also ordered the re-engagement of the respondent upon certain terms and conditions.  The appellants challenged both these findings.

2. The background to the matter discloses that in operating the Blood Transfusion Service, the appellants have a number of teams working throughout the country, travelling from place to place involving overnight stays.  They are entitled to claim certain levels of subsistence and expense in that respect and the Tribunal set out the way the matter works in the 5th paragraph of their decision on page 2 thereof.

3. The Tribunal go on to make a number of clear and detailed findings in fact which we do not rehearse, merely lifting from them the salient details which are initially focussed in the following part of the decision:-

“The applicant did not dispute that she had dishonestly claimed £45 for bed and breakfast when in truth it had cost her £30 or £35.  Nor did she dispute that she knew that members of the team had obtained false receipts from the hotel and that these members had intended (as the applicant intended) to make false claims.  Indeed, the applicant, on behalf of two other members of the team, had physically paid the hotel £30 or £35 in respect of each.  The applicant did not as team leader, intervene to take steps to dissuade the others from the course on which she knew they intended to embark.  The applicant and the members of the team, in the event, submitted false claims.  The investigation which the respondents carried out led to disciplinary hearings in regard to the team members.  At her hearing, the applicant admitted her involvement, as that involvement had just been explained.  The nature of her duties as team leader were examined.  Mr MacMillan-Douglas decided that in the case of the applicant, the appropriate sanction was one of dismissal.”

4. The Tribunal go on to record that the respondent was submitted to a disciplinary hearing which determined that she fell to be dismissed.  She appealed that decision and the appeal was refused.  The important facts to draw from that process, are first of all, a finding that the appellant was well aware that false claims were being made by her team in addition to those being made by her.  She was further aware that incorrect receipts had been issued to her and other team members whose bills she had paid but she was also aware or became aware that similar erroneous receipts had been issued to other members of the team.  She subsequently acknowledged at the disciplinary hearing her wrongdoing and had apologised on what was described as a sincere basis, acknowledging that she had failed in her duties as a team leader.

5. Against that background the decision of the Tribunal is as follows:-

“Under reference to Section 98(4) of the Act, the question as to whether the dismissal was fair or unfair having regard to the reasons shown by the employer, is to depend upon whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee, and the question is to be determined in accordance with equity and the substantial merits of the case.

There is, in substance, only one real issue to be addressed in this case.  That is the question of whether the sanction of dismissal was a reasonable sanction in all the circumstances of the case. We have not found that issue an easy one to resolve.

It is of some importance in our view, that the only events which gave rise to the dismissal of the applicant were the events which occurred in May 1998.  We understood that while there may have been, in the view of the respondents, previous instances of misconduct in regard to expenses claims, these instances did not figure in the respondents’ consideration of the applicant’s position.  In any event, we have interpreted the evidence - such as it was - in regard to these earlier instances as being not confined to this particular team, or indeed to any particular team leader.  Furthermore, membership of teams was not always constant in the sense that members could move between teams.

It is clear to this tribunal, and we think it was accepted by the respondents, that during the disciplinary process, there was no evidence that the applicant had instigated the fraudulent scheme.  The precise circumstances in which the “Tippexing” of the receipted hotel accounts came about is unexplained.  It is possible that the accounts were all altered pursuant to some concerted plan.  It is also possible that they were all altered because of a misunderstanding on the part of the hotel staff.  However that may be, advantage was taken of the situation by the members of the team and the applicant.

On leaving Oban, the team visited Lochgilphead where they stayed the night.  They then went on to Campbeltown where they spent a day before coming home.  At the beginning of the following week the applicant went to Clarkston, but not with an identical team and thereafter to Dumfries.  She then went on holiday.  It is therefore difficult to accept that the applicant did not have an opportunity to reflect upon, and to take action upon, the understanding that she had reached as a result of the discussion on the coach immediately after leaving Oban, at least until the dispersal of the team after arrival home from Campbeltown.  These considerations suggest that the applicant had ample time to consider any impetuous decision she had made, if impetuous it was.

Mr MacMillan-Douglas, and to a lesser extent Dr Jones (on appeal) were at pains to explain that the principal reason for the decision to dismiss was a loss of trust and confidence in the applicant.  Mr MacMillan-Douglas said that it was impossible to “put the genie back in the bottle”.  It would have been unfair, said Mr MacMillan-Douglas, to other team leaders not to dismiss the applicant.

The evidence is really an invitation to the question as to whether the respondents ever did make a real address to any sanction other than dismissal, and if so, whether there was good reason for rejecting other options.  In this context, we consider that a reasonable employer would have regard to the applicant’s length of service of fifteen years; to the fact that she had been a team leader for ten years; to the fact that there was no adverse disciplinary record; to the fact that there was no evidence that she had initiated the scheme; and to the fact that the job description of the applicant was not explicit in regard to the matter of financial stewardship of expenses claimed by the members of the team.  The applicant was not a “line manager” in the ordinary sense in which that word is used.  She was a team leader.  Her answers to the questions at the disciplinary hearing were confused, but she did not make any attempt to conceal the fact that the behaviour of herself, and of the team which she led, had been dishonest.  She had promised that there would be no recurrence were she to keep her job.

There is also the factor that a member of the team, Cowan, was said by the applicant now to have been promoted to Grade C in circumstances where that member had been at Grade A at the time of the disciplinary hearing, and had received a warning which was to endure for twelve months.  That evidence came from the applicant, and from the applicant alone, not having been put to the respondents’ witnesses in cross-examination.  We did not understand that evidence from the applicant, however, to be challenged by the respondents and the fact of the promotion of Cowan has some relevance to the position of the respondents that dismissal was the only sanction which they felt able to impose upon the applicant on the basis that she had lost the trust and confidence of the respondents.

It is impossible to refrain from making a comparison between the sanctions imposed upon the other members of the team, and the applicant.  While it is perfectly true that the applicant was the team leader, she had admitted her dishonesty throughout.  She had shown contrition and had apologised and had given a promise that there would never be a recurrence.  Anne McCamley, on the other hand, had apparently displayed a truculent attitude at her disciplinary hearing, with an initial denial of involvement.  On appeal her dismissal was quashed and a warning to endure over a lengthy period was substituted.  Other members of the team had received warnings in circumstances where they had initially denied any involvement.  A comparison, therefore, between the applicant’s situation and those of the others suggests to this tribunal that the sanction of dismissal of the applicant was harsh, when the sanction of demotion, with consequent loss of salary, could have reflected the relevant considerations which were of concern to the respondents.  We are acutely conscious of the consideration that it is the reasonableness of the employer’s decision with which we are concerned, and we must not simply reach a decision on the basis of what we, the tribunal, would have done in identical circumstances.  But we believe that on a consideration of all the circumstances a reasonable employer would have concluded that the demotion of the applicant to Grade A (the lowest grade) would have been an appropriate sanction.  There was no suggestion by the respondents that the expression of contrition by the applicant was not sincere.  Demotion to that grade, with the consequent loss of salary and the loss of team leader status, would in our view have reflected the loss of trust and confidence consideration, and the obvious concern and interest of other honest team leaders.”

6. Mr Wright, QC, appearing for the appellants, opened his submissions by a recast but not a reforming of his grounds of appeal.  He submitted that the Tribunal had failed to take into account the fact that the appellants had followed a full and proper disciplinary procedure as to be found in their own findings in fact.  They had failed to answer the question of whether the sanction of dismissal of the applicant for falsification of expenses claims and failure of team leader’s supervisory duties and responsibilities was reasonable in all the circumstances of the case because, he submitted, they had applied their own view as to what a reasonable sanction would be and had not considered the issue of the band of reasonable responses.  He further submitted the Tribunal had erroneously taken into account the appellants’ treatment of other employees because there was a clear and rational distinction between the position of the respondent and the remaining members of the team.  It was even more irrelevant he submitted to take into account the subsequent promotion of another employee as having any bearing on the position of the respondent and the reasonableness of her dismissal.  In effect, he submitted against the background of these submissions, the decision of the Tribunal was perverse.

7. Quite separately and on an alternative basis, assuming the main appeal failed, he submitted that it was inappropriate at the very least to make a re-engagement order without first considering the issue of whether or not by her admitted conduct, the employee had forfeited her employer’s trust and confidence in her ability to perform her duties.

8. He endorsed these positions by certain additional observations, not least to the effect that the Tribunal had expressly dismissed the relevance of the issue of the procedures followed by the employer to the issue of reasonableness which he said in itself was a substantial error of law having regard to the terms of the statute and indeed, amongst other things, the need to consider the questions of equity on both sides of the equation.  This he said was clear beyond doubt from the speech of Lord Mackay of Clashfern in Polkey v A E Dayton Services Ltd [1987] IRLR 503, by reference particularly to paragraphs 4 and 19 of that decision.  The more general question as to the proper test to be applied by the Tribunal on the issue of the reasonableness of the employee’s reaction had been re-focussed in Post Office v Foley & HSBC Bank plc (formerly Midland Bank plc) v Madden [2000] IRLR 827, the effect of which was to restore in its entirety the reasoning of Iceland Frozen Foods Ltd v Jones [1982] IRLR 439.
9. On the issue of comparative treatment as between one employee and another, he focussed on the case of Hadjioannou v Coral Casinos Ltd [1981] IRLR 352, pointing to the limited relevance of such comparisons when considering the position of one particular employee.  Some support in this position was also found in Securicor Ltd v Smith [1989] IRLR 356.
10. Finally, on the issue of authorities, under reference to the question of re-engagement, he referred to a decision of this Tribunal, Wood Group Heavy Industrial Turbines Ltd v Crossan [1998] IRLR 680.
11. Mr Harris, who appeared for the respondent, recognised that at once that the way that the Tribunal had written its decision did cause him certain difficulties as to whether the right test had been addressed but, properly understood, he submitted they had taken into account the issue of procedure, they had considered the approach of the employer, they had determined upon an alternative route which they considered was the one that should have taken and this across the board complied with section 98(4) of the Act.  It was significant he submitted to take account of the fact that the only dismissal that was finally achieved in this case was that of the respondent which put her in an unfair position.  The decision was not perverse when looked at in its substance.

12. We consider the decision of this Tribunal is defective in a number of ways, reflecting errors of law, each one of which would be sufficient to vitiate the decision.

13. In the first place it is perfectly apparent to us that the Tribunal has not taken into account to any material extent, the procedures followed by the employer in the disciplinary process which appears to have been, on their own findings, conducted meticulously.  In our opinion, as focussed perhaps best by Polkey supra, since it is appropriate in any particular case when relevant to take into account any arbitrary or unfair actings of an employer investigating and dealing with disciplinary processes, to reflect upon whether the employers treated the employee unfairly, it must equally be relevant to take into account to a very material extent on the issue of equity, the fact that the employers treated the employee meticulously in investigating and considering the whole issue.  The apparent failure of the Tribunal in this case to give due cognisance to the procedures involved gravely reflects upon the substance of their decision and, at the very least, reveals a backdrop which must call into question their whole approach when the terms of the decision are considered in detail.

14. This brings us to the substance of the matter since it is, in our opinion, quite clear to us despite a declaration by the Tribunal to the opposite effect, that in reaching their decision, they have simply substituted their own view for that of the employer.  In this respect we focus in on the sentence beginning as follows:-

“But we believe on a consideration of all the circumstances a reasonable employer would have concluded that the demotion of the applicant to Grade A would have been an appropriate sanction.”

15. This is precisely the conclusion that the Tribunal should not have been reaching at least as the final part of their decision.  Even if they were prepared to conclude the demotion was a reasonable option what they were required to conclude before declaring this dismissal unfair is that no employer, properly versed in the facts of the case, could reasonably have dismissed the employee.  So long as the evidence reveals that dismissal was an option reasonably open to the employer and that there were no procedural defects in the way it was investigated and dealt with, the authorities require the Employment Tribunal to support the position of the employer even if other alternatives were available which equally could stand the test of rationality.  We would observe that the closer the two or more alternatives become in the issue of rationality, the easier it is to maintain the employer was therefore acting reasonably in opting for his chosen particular course of action.  It is not without significance that the facts disclose that demotion was considered in the disciplinary process.  It is also not without significance that in the conditions attached to the re-engagement notice, the Tribunal impose a number of sanctions upon the employee which must cause considerable doubt as to the extent to which they were supporting her position.  That in turn, reflects in our view, importantly, on the reasonableness on the employer’s decision to dismiss against the notion of a band of reasonable responses open to him in the context of the investigated circumstances.

16. As if that was not enough, we consider that the Tribunal also erred in taking into account any form of comparative justice in relation to the other members of the team.  As this Tribunal has said on a previous occasion, comparisons of employees engaged in the same disciplinary process are relevant only if the only material distinction between the way the various employees were treated, is precisely the way they were treated.  If there were any distinguishing factors in each case as between one employee and the other, a comparison on the notion of comparative justice becomes irrelevant.  In the present case there is a very clear distinction, perhaps the most overriding important aspect of the whole case, namely, the respondent was a team leader and had additional supervisory responsibilities which she totally failed to exercise both in not reversing the fraudulent process that was being effected under her eyes but conversely apparently condoning it.  Her subsequent contrition while relevant does not detract from the entitlement of the employer, in our view, to consider that dismissal was at least a reasonable option when the supervisor lets the employer down so comprehensively as this respondent plainly did.  It therefore follows that it was an error of law on the part of the Tribunal to even take into account the way other employees in the same team were treated.

17. In these circumstances the issue of perversity does not, to our mind, raise any separate issue.  We consider that this decision is flawed and the matter is therefore open for consideration by us de novo.

18. As has been said in a number of important cases, this Tribunal should only substitute its own verdict for that of the Tribunal below if it is satisfied that no Employment Tribunal properly directed, could reach any other conclusion than that which this Tribunal intends to make as a substitution.

19. We consider this is one of these cases.  The matter has been comprehensively investigated by the Tribunal below.  The findings in fact are clear.  We are clearly of the view that no Tribunal properly directed on the facts available to it could reach any other conclusion that dismissal was at least a reasonable option open to the employer against the background of this case.

20. In these circumstances the decision of the Tribunal will be quashed and a finding that the dismissal was fair will be substituted.

21. That leaves the question of re-engagement superseded but we would simply observe that we cannot understand how the Tribunal considered re-engagement whatever terms and conditions were being imposed to be a reasonable option having regard to the fact it had not even addressed the issue of trust and confidence.  As this Tribunal said in Wood Group supra, where there has been clearly demonstrated a loss of confidence by the employer in the employee, as is obviously the case here, by reason of his or her conduct, any form of re-engagement is not appropriate.  If therefore the issue had been live before us we would have quashed that aspect of the order on its own and remitted the case back to the Tribunal below to consider the question of contribution which must, on any view of the matter, be relevant and material. 

22. The decision of the Employment Tribunal is therefore quashed with a finding that the dismissal of the respondent in all the circumstances was fair.
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