SEAL DATE 4 APRIL 2001



Appeal No. EAT/1223/00


EMPLOYMENT APPEAL TRIBUNAL

52 MELVILLE STREET, EDINBURGH EH3 7HF

AT THE TRIBUNAL

ON 30 MARCH 2001


Before


THE HONOURABLE LORD JOHNSTON

MR G R CARTER

MS A E ROBERTSON


LOCHGORM WAREHOUSES





APPELLANTS

MARTIN GORDON







RESPONDENT



Transcript of Proceedings


JUDGMENT


APPEARANCES
	For the Appellants
	Mr P Cullen, Queen’s Counsel

Instructed by-

Messrs Brodies WS

Solicitors

15 Atholl Crescent

EDINBURGH   EH3 8HA

Local Agents 

For -

Messrs Donaldson & Henderson

Solicitors

75/77 High Street

NAIRN   



	For the Respondent
	No Appearance 

Nor Representation


LORD JOHNSTON:

1. This is an appeal by the appellant employer against a decision of the Employment Tribunal awarding expenses against the respondent employee consequent upon his application to the Employment Tribunal being struck out for want of prosecution and delay.  The Tribunal ordered a fixed sum of £500 and it is against that finding that the appeal is taken.

2. The respondent was not represented before us but it is not necessary for us to go into the history of the case since it self-evident, upon the face of the record, that an award of expenses was justified by reason of the conduct of the respondent which led to innumerable delays and, finally, complete inactivity on his part.

3. An award of expenses is now governed by the Employment Tribunals (Constitution and Rules of Procedure) (Scotland) Regulations 1993 is Schedule 1, Rule 12.

4. Subsection (1) is in the following terms:-

“Where, in the opinion of the tribunal, a party has in bringing or conducting the proceedings acted frivolously, vexatiously, abusively, disruptively or otherwise unreasonably, the tribunal may make –

(a) 
an order containing an award against that party in respect of the expenses incurred by another party …”

5. “(3) 
An order containing an award against a party (“the first party”) in respect of expenses incurred by another party (“the second party”) shall be –

(a)
where the tribunal thinks fit, an order that the first party pay to the second party a specified sum not exceeding £500



…

(c)
in any other case, an order that the first party pay to the second party the whole or a specified part of the expenses incurred by the second party as taxed …”

6. The Tribunal made an order for £500 under Rule 12 (3)(a) for the following reason:-

“Counsel was instructed by the respondents at an early stage and was present and prepared to proceed on 2nd November.  Clearly the respondents were put to significant expense.  However, as we had no information as to the applicant’s means we did not consider it appropriate to make an order under Rule 12(3)(c) of the Employment Tribunal (Constitution and Rules Procedure) (Scotland) Regulations 1993 and in all the circumstances awarded the sum of Five Hundred Pounds (£500) the maximum payable in terms of Rule 12(3)(a).

7. Mr Paul Cullen, QC, appearing for the appellants, submitted that the Tribunal had misdirected itself by even addressing the question of means, it apparently being implicit in their decision that they would have based any award of expenses other than the figure of £500 on an assessment of the respondent’s means. Counsel referred to the case of  Beynon & Ors v Scadden & Ors [1999] IRLR 700 and in particular paragraph 23 where the President, while not ruling out completely the consideration of the respondent’s means in determining an issue of expenses, certainly lays down quite clearly that it is not a precondition of any award that means be established or considered.  In the present case, the situation is compounded by the fact that the Tribunal had no knowledge or any means of knowledge before them of the respondent’s means. What, it was submitted, the Tribunal should have done was to make an award under Rule 12 (3)(c).

8. With this proposition we are in complete agreement.  Whatever may be the purpose behind section 12 (3)(a), it should not, in our view, detract from the general entitlement of a person otherwise entitled to expenses to receive the full amount due to them as compensation for the costs they have incurred.  To our mind, the notion of means is more relevant to any question of penalty and an award of expenses should not be regarded and is not regarded as penal.  The protection available to the respondent is taxation.

9. Counsel submitted that we should quash the present order and substitute an order for the whole expenses incurred by the appellants, such as should be taxed on the scale of ordinary defended causes in the Sheriff Court, payable of the scale of solicitor and client third party paying and also that we should sanction senior Counsel in the case because of its unusual circumstances.  We accept the latter proposition having regard to the nature of the case and its history.

10. In these circumstances this appeal will be allowed and an order made in accordance with Counsel’ submissions.
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