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MR JUSTICE MAURICE KAY:

1
On 24 July 1995 the Appellant commenced proceedings in the Industrial Tribunal at Exeter alleging that he had been the victim of sex discrimination.  His complaint is that he was replaced by a female teacher in relation to a Tuesday evening computer course at Newton Abbot Adult Education Centre.  By its Notice of Appearance, Devon County Council denied discrimination and asserted that the replacement was related to a complaint made by the RSA Examinations Board about the examination marking which had been carried out by the Appellant as the local assessor of his students on a course which was validated by the RSA.  On 31 October 1995 the Tribunal held a pre-hearing review.  Mr B.E. Walton, a Tribunal Chairman sitting alone, decided that the Appellant’s case did not have a reasonable prospect of success and ordered that the Appellant should pay a deposit of £100 as a condition of being permitted to continue with the proceedings, pursuant to rule 7(4) of the Schedule to the Industrial Tribunals (Constitution and Rules of Procedure) Regulations 1993.  That modest interlocutory order has given rise to about a dozen applications for reviews, appeals and applications for permission to appeal over a period of six years in the Industrial (now Employment) Tribunal, the Employment Appeal Tribunal (EAT) and the Court of Appeal.

2
On 9 November 1995, Mr Walton refused to review his decision.  On 4 December 1995, the EAT dismissed the Appellant’s appeal at a preliminary hearing.  Two weeks later, Mr Walton struck out the Appellant’s claim by reason of a failure to pay the £100 deposit.  On 12 July 1996, the EAT dismissed an appeal against the strike out at a preliminary hearing.  On 19 September 1996 the EAT refused to review that decision and on 20 December 1996 it refused to review its earlier decision of 4 December 1995.  It also refused permission to appeal to the Court of Appeal in relation to both the deposit decision and the strike out.  On 8 March 2001 the Court of Appeal (Pill LJ) refused permission to appeal in relation to both matters.

3
It is now necessary to weave a separate strand into that tapestry.  All the EAT decisions to which I have referred were presided over by Mummery J, the President at the time (although he had left the EAT and become Mummery LJ by the time of the last refusal to review).  He was succeeded as President by Morison J and on 17 April 1997 Morison J held a meeting for directions “in order to clarify your [ie the Appellant’s] concerns over the outcome of your appeals”.  It is apparent from a letter written by Morison J to the Appellant on 9 July 1999 (following another meeting for directions on 12 June 1998 and a lengthy investigation by Morison J into complaints made by the Appellant) that on 17 April 1997 Morison J, in his words, “gave a direction that you should return to the Exeter Industrial Tribunal and apply for them to consider your new evidence and review their decision to make the deposit payment order”.  On the next day, 18 April 1997, the Appellant filed such an application in Exeter.  The “new evidence” was an RSA form EL4 which is headed “Centre Report Form – Notes for Marking Co-ordinator”, dated 20 April 1995.  The Appellant’s case is that it gave him a clean bill of health from the RSA and gave the lie to the Respondent’s case that he had been replaced as a result of a complaint from the RSA about his examining.  We do not propose to become involved in assessing the merits but it is perhaps worth pointing out that the letter evidencing the RSA complaint is a later document dated 2 May 1995.  There is also some documentation from May 1995 suggesting that the Appellant’s initial response to the RSA complaint was, to a considerable extent, an admission of responsibility but it would be inappropriate for us to make findings about that.

4
On 2 May 1997, Mr Walton refused to review the deposit decision of 31 October 1995.  As it is that refusal which is the subject of the present appeal to the EAT, we next set out Mr Walton’s reasons:

“1  The purpose of a pre-hearing review is for a Chairman to take a preliminary view of the case as it stands at that time.  In the event of the view being that there is no reasonable prospect of success, an order for a deposit may be made.  It is inherent in such a procedure that the view is a preliminary one only and may in the event be proved wrong.  It is not a hearing of the case on its merits.  An applicant who is convinced of the merits of his claim can continue but only after paying a deposit.

2  I have already refused a review under Rule 11.  The applicant was informed of this on 9 November 1995 and he then appealed to the Employment Appeal Tribunal.

3  The Order of 31 October 1995 has been dealt with in full in the Judgment of the Employment Appeal Tribunal on 4 December 1995 dismissing the applicant’s appeal against my Order.

4  Following the Employment Appeal Tribunal Judgment on 4 December 1995, on 15 December 1995 I struck out the claim for non-payment of the deposit.  That was upheld in a further appeal to the Employment Appeal Tribunal by the applicant on 12 July 1996.  The proceedings in which I am asked to review an order have therefore been struck out and the Tribunal is functus officio. 

5  The current position as I understand it is that the applicant is appealing to the Court of Appeal and according to a letter from him received 23 January 1997 (dated unaccountably 26 July 1996) the appeal will be heard this year.

6  It is entirely inappropriate that I should attempt to interfere in a case proceeding in the Court of Appeal against a decision of the Employment Appeal Tribunal.”

From a perusal of the files, it is apparent that the reference in paragraph 4 to “15 December 1995” should read “18 December 1995”.

5
Pausing there, it is pertinent to observe that the “new evidence” upon which this final application to Mr Walton had been based had been in the hands of the Appellant for about a year before he made the application.  He had sent it to the EAT on 7 August 1996 (apparently following a request by Mummery J at the hearing on 12 July 1996).  Whilst it was not before the EAT on the occasion of either of the preliminary hearings on 4 December 1995 and 12 July 1996, we infer that the EAT had it well in mind when refusing reviews on 19 September 1996 and 20 December 1996.

6
The present appeal was the subject of a preliminary hearing on 4 April 2001, when permission was given for it to proceed to a full hearing.  We have read the judgment given by Mr Recorder Langstaff QC on that occasion.  Whilst it is clear that consideration was being given to the Court of Appeal in the context of paragraphs 5 and 6 of Mr Walton’s order, we are not satisfied that the EAT was informed that the Court of Appeal, a month earlier, had refused permission to appeal the two EAT decisions.  The Appellant told us that he “assumed” that the EAT would know of the refusal of permission by the Court of Appeal.

7
Before us the case for the Appellant was advanced by him in person with the assistance of his daughter.  In essence, his submission is that the RSA document has greatly strengthened his sex discrimination claim and that Mr Walton fell into error by refusing to consider it on 2 May 1997.  Such is its importance that the deposit decision of 31 October 1995 should now be reviewed.  On behalf of the Respondent, Miss Proops submits that (1) as a matter of law, and on a proper construction of the Regulations, Mr Walton had no power to review the deposit decision on 2 May 1997 and (2) Mr Walton was correct to hold that he was functus officio.  We shall deal first with those submissions.

(1)  Was there a power of review under the rules as at 2 May 1997?

8
It is abundantly clear that an order for a deposit under rule 7(4) is not susceptible to review under rule 11, which provides the general power of review, on an application by a party or by an Employment Tribunal of its own motion.  This is because rule 11 only applies to a review of any “decision” and the definition of “decision” in regulation 2(2) of the 1993 Regulations expressly excludes “any other interlocutory order or any other decision on an interlocutory matter”:  see Maurice v Betterware [2001] ICR 14, 20 (EAT, per Keene J).  On the other hand, there is a line of authority to the effect that, in some circumstances, a deposit decision is susceptible to review under rule 16(1), which provides:

“A tribunal may at any time, on the application of a party or of its own motion, give directions on any matter arising in connection with the proceedings.”

In Maurice v Betterware, Keene J, having reviewed the authorities, said (at p.23):

“Therefore, in our view, it would be quite wrong for either party to be able simply to make a second or third attempt at getting the outcome which it wants if there is no material change in the facts or the law.  It follows, that if a matter is considered on a second or further occasion, it is incumbent on the chairman to consider whether or not there has been such a change and that in terms requires some consideration to be given as to the basis of the earlier decision which it is being asked to revisit; otherwise there may be a particular danger of an employer, for example, seeking a revisiting of this topic again and again until it obtains the result which it wants.

On that basis we conclude that, while there is a power in an employment tribunal to revisit the matters arising under rule 7, it is a power only to be revisited if there is a material change in the factual circumstances or a relevant change in the law.”

That case concerned a revisiting within a normal time scale in the course of active proceedings.  However, in Kuttapan v London Borough of Croydon [1999] IRLR 349, the EAT sanctioned a revisiting under rule 16 of a striking out order which had been made pursuant to rule 7(7) in relation to the non-payment of a deposit.  His Honour Judge Peter Clark said (at para 37):

“It would, in these circumstances, be absurd if the tribunal had no power to revoke a strike-out order wrongly made under rule 7(7).  However, that is not the position.  By rule 16(1), the tribunal has power at any time, on the application of a party or of its own motion, to give directions on any matter arising in connection with the proceedings.  We are satisfied that such power includes the power to set aside or revoke a strike-out order wrongly made under rule 7(7).”

9
On this basis, the case for the Appellant is that, in the circumstances of the present case, it remained open to the Employment Tribunal to review the deposit decision on the basis of a “material change in the factual circumstances” (the RSA form EL4), even after the strike out which was subsequently upheld by the EAT and the Court of Appeal.  On behalf of the Respondent, Miss Proops submits that the Appellant is seeking to extend the Maurice and Kuttapan decisions into wholly inappropriate territory.  The position in the present case is that, the strike out order having been lawfully made (and upheld by the EAT and, more recently, the Court of Appeal), there is no jurisdiction in the Employment Tribunal to revisit the deposit order pursuant to regulation.

10
We are in no doubt that Miss Proop’s submission is correct.  In our judgment, rule 16 is not a gateway to “directions on any matter arising in connection with” proceedings which have long since been the subject of a lawful strike out order.  That is the difference between the present case and Kuttapan, in which the strike out order had been wrongly made.  In the present case, there was no power under rule 16 to revisit the deposit order on 2 May 1997, almost a year after the EAT had dismissed the strike out appeal and some months after the EAT had refused to review its decision.

(2)  Was the Employment Tribunal functus officio?

11
Miss Proops submits that Mr Walton was correct to consider himself functus officio.  She again relies on the facts that the Employment Tribunal had lawfully struck out the application on 18 December 1995; and that that decision remains intact, all avenues of appeal against it having been exhausted.  On this basis, her skeleton argument states (page 11):

“(3)  in the circumstances, the Tribunal had and, indeed continues to have, no jurisdiction to consider the Appellant’s request for a review of the 31 October 1995 decision on the deposit since it is compelled to regard its decision on the strike out as exhausting any jurisdiction it might otherwise have had to hear applications made in respect of the Appellant’s claim of sex discrimination.”

In support of this submission, she relies on the decision of the Court of Appeal in Aparau v Iceland Frozen Foods plc [2000] ICR 341, in which Moore-Bick J said (at p.350):

“Rule 11 … gives industrial tribunals a limited power to review their decision but does not give them any general right to reopen proceedings once they have been disposed of by a final decision.  It follows in my judgment that an industrial tribunal, like any other tribunal, has exhausted its jurisdiction once it has delivered a final decision disposing of all the issues before it.  Thereafter, apart from the limited power of review given by rule 11, it has no power to reopen the hearing or reconsider its decision unless the matter is remitted to it for that purpose by the [EAT].”

Kuttapan does not appear to have been cited to the Court of Appeal in Aparau.  If it had been, and if it had been approved, then the reference to the “limited power of review given by rule 11” would no doubt have been supplemented by a reference to rule 16 and strike out orders wrongfully made.  However, Miss Proops submits, what Aparau does not decide is that an Employment Tribunal which has exhausted its jurisdiction by taking a final decision which disposes of all the issues before it may revisit an interim decision where the final decision itself continues to stand, an appeal against it having been dismissed.

12
In our judgment, Miss Proops’ reasoning is indubitably correct and we adopt it in concluding that Mr Walton was right to decide that he is functus officio.

Some further observations

13
Although we have decided this appeal and shall dismiss it on the basis that Mr Walton had neither power under the Rules nor jurisdiction to review the deposit order on 2 May 1997, we feel compelled to observe that, having regard to the protracted history of this litigation, we consider it unlikely in the extreme that any Tribunal chairman, even if he had had the power and the jurisdiction, would have reopened this case in May 1997, on the material before him and in view of the passage of time.  As we observed earlier, the RSA document had been in the hands of the Appellant for about a year before he made his application.  Moreover, for reasons of chronology in 1995, we do not consider the document to be as earth-shattering in its implications as the Appellant believes it to be.

Costs

14
Miss Proops has made an application for costs.  Although the Appellant, in contending that he has not acted unreasonably in pursuing his appeal, points to the fact that he was permitted to proceed by our colleagues at the Preliminary Hearing, that does not greatly impress us because, in our view, the Appellant attracts just criticism for not telling our colleagues of his recent failure in the Court of Appeal.  However, because Morison J, in his own words (albeit expressed extra-judicially) “directed” the Appellant to make the application which gave rise to this appeal, we have concluded that it would be wrong to find that he has acted unreasonably.  Accordingly, the application for costs will be refused.

Postscript

15
Since the hearing of the appeal (at the conclusion of which we announced that we would be dismissing it) I have received a letter from the Appellant referring to his having felt unwell during the hearing and having had to rely on the impromptu assistance of his daughter.  The letter contained a request to reopen the appeal.  We shall not do so.  No request for an adjournment was made at the time.  In the event, the Appellant and his daughter (to whom we paid tribute at the conclusion of the hearing) between them seemed to us to have said all that could be said on top of the pre-hearing documentation.  We have reached clear conclusions in this case and we cannot conceive that any further submissions, from whatever source, would have any result other than the dismissal of the appeal for the reasons we have given.
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