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JUDGE PETER CLARK:
This is an appeal by the respondent before the Bury St Edmunds Employment Tribunal against that part of the tribunal’s decision, promulgated with extended reasons on 28th July 1999, which upheld complaints of breach of contract by the applicants, their former employees, Mrs Skinner and Mrs Hayes.

The facts
1.
The facts material to this appeal may be shortly stated. At the relevant time Mrs Skinner was employed as a national accounts manager at an annual salary of £23,750 and Mrs Hayes was a membership development executive earning a salary of £18,500 per annum. Both had commenced their employment with the respondent on 1st July 1996.

2.
Prior to March 1998 the respondent had operated a structured, documented and well-understood individual commission-based bonus scheme for staff. As a result of a restructuring in March 1998 the principle of individual commission payments was replaced by a move to a group bonus approach. Both applicants were told that the group bonus would be at the discretion of the Chief Executive for the period March-December 1998, when a new documented group bonus scheme would be brought into force.

3.
The applicants’ conditions of contract at all times referred to commission being a matter of discretion and at all times gave the respondent power to change such arrangements.

4.
In March 1998 the respondent issued written particulars of terms and conditions of employment to the two applicants which contained the following provisions:

“5.3:

‘There may be a bonus applicable to this position which will be paid in accordance with the relevant documentation and at the discretion of the chief executive.’”


and paragraph 5.5:

“The Society may change or cancel any bonus arrangements without notice or financial recompense.”

5.
On 4th December 1998 Mrs Hayes tendered notice of her resignation to take effect on 3rd January 1999. On 7th December Mrs Skinner, who had resolved to leave her employment with the respondent to join a competitor, was due attend a meeting at which the 1999 Bonus Scheme was to be discussed and she was to meet a new sales manager. Before the meeting took place she approached Mike Evans, the head of marketing and business development, to indicate that she was proposing to give in her notice and was concerned that she should not attend a business meeting when confidential matters were discussed, as she would soon be leaving the company for a competitor. Mr Evans agreed that she should not attend the meeting and in the course of discussion with Mrs Skinner he said that senior management had decided that she would be getting a bonus which he described as “substantial”. He had in fact already signed a letter that day confirming payment of the bonus. There was a factual dispute before the tribunal as to whether Mr Evans indicated to Mrs Skinner that she would still be paid a bonus if she gave in her notice. That issue was not resolved by the tribunal.

6.
Immediately following that conversation Mr Evans spoke to the Chief Executive, who decided that the bonus letters to both Mrs Skinner and Mrs Hayes should be withheld. The tribunal found that in those letters Mrs Skinner was to receive a bonus of £2,500 and Mrs Hayes a bonus of £1,500.

7.
Mrs Skinner handed in her notice on 10th December 1998 to expire on 10th January 1999.

The Employment Tribunal decision
8.
In relation to the claims by the applicants for damages for breach of contract the tribunal accepted that the applicants had no right to a specified sum by way of bonus. However, whilst the past and present bonus schemes were expressed to be discretionary there was an expectation that the employer would fairly consider whether to award a bonus at the end of 1998. The respondent acted fairly and did consider the award of a bonus. A decision was taken to award the applicants’ bonuses of £2,500 in the case of Mrs Skinner and £1,500 in the case of Mrs Hayes. Such bonuses were to be declared by the letters signed by Mr Evans on 7th December. Those letters were never handed over to the applicants. Mrs Skinner, however, was informed as to how the discretion had been exercised in her case.

9.
The question which the tribunal asked themselves was whether having exercised their discretion in favour of the applicants, the Chief Executive could then change his mind thereafter.

10.
They answered that question at paragraph 31 of their reasons in this way:

“31
 We consider that there is implied into every employment contract a term that employers will not carry out any act which is calculated to undermine the trust and confidence which should exist between employer and employee. There is, we consider, part of that implied contractual obligation a requirement to treat all employees with fairness during the course of their employment, whether or not they have tendered their notice to terminate the employment. In our judgment it would be wholly wrong for employers to consider that their obligations towards employees cease the moment they indicate an intention to leave. In the case of long periods of notice this would be quite unworkable. Here, the only reason why the bonus which was expressed to be for work carried out in 1998 was withdrawn was because the applicants had given in their notice. They both intended and did work until 31 December. Their employment contracts did not terminate until the early part of January. We consider that, in breach of the implied term referred to, the respondents for the sole reason that the applicants had given notice unreasonably changed their minds and damages should flow from their breach of that implied term.”

11.
Accordingly the tribunal awarded Mrs Skinner and Mrs Hayes the sums of £2,500 and £1,500 respectively by way of damages for breach of contract. Against those awards this appeal is brought.

The Appeal
12.
Taking the points in the appeal in logical sequence, the first complaint raised by Ms Brooks on behalf of the respondent is that the tribunal decided the case on a basis which was not canvassed before them, either in evidence or argument.

13.
Mr Hogarth does not challenge the contents of an affidavit sworn by Mr Shulman, who appeared for the respondent below, dated 18th February 2000. Mr Shulman states that to the best of his recollection he was not called upon during the tribunal hearing to address the issue of implied terms. He assumes that the point only occurred to the tribunal after they had retired and, as appears from the tribunal’s reasons, it seems to have formed the basis upon which the breach of contract claims were decided.

14.
We have been reminded of the approach of a division of the EAT (Knox J presiding) in Laurie v Holloway [1994] ICR 32. There, the Employment Tribunal took an illegality point of its own motion and decided the case against the applicant on that basis. On appeal the EAT held, allowing the appeal, that where an Employment Tribunal was minded to take a point which had not been taken by the parties, natural justice required that it should alert the parties to that possibility and hear argument on it. Failure to do so resulted in the case being remitted to a fresh Employment Tribunal for rehearing.

15.
We accept and adopt that approach on the facts of the present case. Here, the case was advanced by both sides on the question of the proper construction of the express terms of the contract as found by the tribunal. No question of any relevant implied term arose. In these circumstances we have concluded that the tribunal fell into error.

16.
However, Mr Hogarth has sought to persuade us, first that the tribunal’s approach to the contractual question was correct in law and secondly that they were entitled to conclude that the respondent was in breach of the relevant contractual terms. Ms Brooks argues to the contrary. We should consider each issue in turn.

The Contractual Term
17.
There has developed a body of jurisprudence which questions the stark premise that where a contract of employment expressly reserves to the employer a discretion to pay a bonus, that discretion is unfettered.

18.
In United Bank Ltd v Akhtar [1989] IRLR 507 the applicant’s contract of employment expressly provided that the employee could be moved to any of its branches within the United Kingdom for which a relocation allowance may be payable at the discretion of the bank.

19.
Mr Akhtar was required to relocate from the bank’s Leeds branch to that in Birmingham. He asked for the move to be postponed for three months on personal grounds. That request was refused. He then left the employment, claiming that he had been constructively dismissed.

20.
An Employment Tribunal upheld that contention, finding that the mobility clause in the contract fell to be construed subject to the implied requirement that reasonable notice of transfer be given and that the employer’s discretion to make relocation and other allowances be exercised in such a way as to make it feasible for the employee to comply with his contractual obligation to transfer. The tribunal further held that the employer’s conduct amounted to a breach of the general implied contractual term that the employer would not, without reasonable and proper cause, conduct themselves in such a way as to destroy the relationship of mutual trust and confidence.

21.
In dismissing the employer’s appeal, Knox J said this at paragraph 44:


“What Mr Akhtar, signing the contract, accepted was that there was conferred upon the bank a discretion. What Mr Akhtar did not, in our view, accept, was that the bank, in any particular circumstances, would not necessarily be under an obligation to exercise that discretion. It seems to us that there is a clear distinction between implying a term which negatives a provision which is expressly stated in the contract and implying a term which controls the exercise of a discretion which is expressly conferred in a contract. The first is, of course, impermissible. We were referred to authority for that proposition but authority is hardly needed for it. The second, in our judgment, is not impermissible because there may well be circumstances where discretions are conferred but, nevertheless, they are not unfettered discretions, which can be exercised in a capricious way.”

22.
In White v Reflecting Roadstuds Ltd [1991] ICR 733, an Employment Tribunal found that there was to be implied into the contract of employment a term that a decision by the employer to move an employee under an express mobility clause should be carried out reasonably. That finding was overruled on appeal. At page 741G Wood J, having referred to the judgment in Akhtar, pointed out that it was too broad an understanding of the words of Knox J in that case to say that the implied term was that the employer should act reasonably. Such an approach would be inconsistent with that of the Court of Appeal in Western Excavating (ECC) Ltd v Sharp [1978] ICR 221. He later agreed with Knox J that a purely “capricious” decision would not be within the express mobility clause (742F).

23.
In Clark v BET [1997] IRLR 348 the Court was required to assess damages for the admitted wrongful dismissal of the claimant. One issue that arose was whether, for the purposes of assessing loss during the remainder of the contract term, account should be taken of future salary increases in circumstances where the contract expressly provided that whilst salary shall be reviewed annually, the amount of any increases were to be in the absolute discretion of the board.

24.
Timothy Walker J held that there was a contractual obligation on the company to provide an annual salary increase and that if the board had “capriciously or in bad faith exercised its discretion so as to determine the increase at nil and therefore to pay Mr Clark no increase at all, that would have been a breach of contract.”

25.
Most recently in Clark v Nomura International Plc [QBD. 6th September 2000. Unreported) Burton J awarded the claimant £1.35m damages for breach of contract in respect of unpaid bonus. At paragraph 40 of his judgment Burton J, having referred to the earlier authorities, recognised that the employer’s discretion to pay bonus was not unfettered. The decision not to pay a bonus must not be capricious, although he found that expression difficult to define. He preferred to approach the matter on the footing that an employer may not exercise his discretion not to pay a bonus perversely in the Wednesbury sense. That is to say, not that the employer acted unreasonably, but that no reasonable employer would have reached the conclusion it did acting in accordance with its contractual obligations.

26.
Reverting to this tribunal’s formulation of the implied term in paragraph 31 of their reasons we are not persuaded by Mr Hogarth that the tribunal have done other than to approach the term on the basis that a reasonable employer would not have withheld these bonuses, determined but not declared to the applicants, on the ground that they were shortly about to leave the respondent’s employment. That, it seems to us, is an impermissible approach. See White and Clark v Nomura.

27.
The question arises as to how the implied term ought properly to be formulated. We think it is that the discretion vested in the employer not to pay a bonus to the applicants must be exercised in good faith and not capriciously.

Breach
28.
Did the respondent act in breach of the implied term which we have identified above? Ms Brooks urges us to say that plainly there was here no breach. No bonus had been declared; she asserts that the bonus was designed to motivate the employee in the future as well as reward past service: in these circumstances it cannot be said that the respondent’s decision not to pay a bonus to employees who would shortly leave to join a competitor was capricious or lacking in good faith.

29.
Conversely Mr Hogarth submits that a decision had already been taken by the Chief Executive to sanction payments of specified sums by way of bonus to each applicant; those bonuses were in respect of past performance; on any view the implied term, however it is to formulated, has been breached.

30.
It seems to us that this is precisely the sort of argument which ought to be decided by the fact-finding tribunal once all the necessary primary facts have been found.

31.
We return to the first point in the appeal. The tribunal heard no argument on the point and no evidence was directed to the issue. In these circumstances we are satisfied that the correct course is to allow the appeal and remit the matter to a fresh Employment Tribunal for rehearing on the breach of contract claims only.
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