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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a finding of the Employment Tribunal to the effect that the respondent employee is a disabled person in terms of the Disability Discrimination Act 1995 (“The Act”)
2. This determination was made by the Tribunal on a preliminary hearing limited to this issue at which evidence was lead from the respondent, her husband and at least one doctor.  Other medical evidence was available.  The issue relates to the alleged presence of a depressive illness which had certain positive effects as far as the appellant is concerned.

3. After narrating the evidence and making a reference to the Guidance provided by the Ministry in relation to the disability legislation and, in particular, ascertainment of relevant impairment within the meaning of the Statute, the Tribunal conclude as follows:-

“We had regard to Paragraph C20 of the Guidance and the examples given in that paragraph.  It would be reasonable to regard as having a substantial adverse effect:-
· associated confused behaviour

· persistent inability to remember the names of familiar people such as family or friends

· inability to adapt after a reasonable period to minor changes in work routine

· considerable difficulty in following a short sequence such as a simple recipe or a brief list of domestic task.

The applicant has on one occasion run into her husband’s stationary car, has become lost when returning home from work one evening on a journey which she took each day and has failed to turn on or off domestic appliances.  In our view the applicant has demonstrated to our satisfaction that becoming list in a journey with which she was familiar shows confused behaviour.  In isolation striking a stationary car and failure to turn on or off domestic appliances does not in our view demonstrate confused behaviour but collectively they are in our view showing confused behaviour.

The applicant has on occasions forgotten the names of people she knows.  We do not consider the evidence was such that the applicant has shown a “persistent inability” to remember such names.

The applicant now holds a position as a Lecturer.  The evidence is that this is a less demanding position than the position she held with the respondents.  Nevertheless the applicant has had to adapt to significant changes in her work routine.  She was able to adapt.  We conclude the changes in her work did not have a substantial adverse effect.

The applicant has visited shops and forgotten the purpose of her visit, has demonstrated inability to follow recipes fully, is no longer able to concentrate on reading a broadsheet newspaper, has failed to consult her diary or when she does so does overlook items in the diary.  In our view these showed the applicant’s ability to concentrate has a substantial adverse effect on her.

Dr McLennan’s evidence was that with more vigorous treatment and the conclusion of the present proceedings the applicant’s condition would resolve and by that we understand the applicant would no longer suffer from the mental impairment from which she suffers.  We shall therefore take into account the medical treatment which the applicant is receiving (Adadeh –v- British Telecommunications plc) in considering if the impairment and adverse effects are or are not substantial.  The applicant has been receiving medication from her General Practitioner since 10 May 1999.  The applicant’s condition deteriorated after initial medication and despite medication she was significantly depressed in December 1999.  The evidence given by the applicant relates to events after medication commenced on 10 May 1999 and continued to the date of the hearing and we conclude that despite the medical treatment the applicant is receiving and will continue to receive, the impairment and the adverse effects on day to day activities of the applicant are substantial.

We do consider the adverse effect is long term.  It clearly has in our view lasted at least 12 months.

We conclude the applicant is a disabled person for the purposes of the Disability Discrimination Act 1995 and her complaint shall now proceed to a hearing on the merits.”

4. The issue of normal day-to-day activities is focussed in paragraph 4(1) of Schedule 1 of the Act and, in particular, in this case, concentration was placed upon subheading (g) which is in the following terms:-

“(g)
memory or ability to concentrate, learn or understand”
5. Mr Bradley, appearing for the appellants, had three grounds of appeal.  First of all, he focussed upon the examples given in paragraph C20 of the Guidance and, in particular, insofar as the Tribunal had so concentrated, submitted that it had failed to find any evidence that would support the notion of intermittent loss of consciousness.  There being no reference in the Tribunal’s decision to that question or issue, he submitted that the Tribunal had not properly applied the Guidance.  Secondly, he submitted that, in any event, they had misunderstood the notion of substantial, in relation to the issue of normal day-to-day activities.  In particular, he maintained that there was no evidence to suggest that any problem suffered by the appellant in relation to her illness caused “considerable difficulty”.
6. Thirdly, he submitted that the Tribunal had not properly addressed the issue of the 12 month’s period and had produced inadequate findings in that respect.  What mattered was not that the impairment should last for 12 months but its effect should persist over that period.

7. Mr Stevenson, appearing for the respondent employee, simply submitted that the Tribunal had properly directed itself to the proper questions and reached  conclusions upon the evidence that it was entitled to achieve.

8. We have no hesitation in agreeing with Mr Stevenson’s approach.  The approach adopted by Mr Bradley would appear to be elevating or erecting the Guidance into some form of statutory provision.  What matters is what is stated in paragraph 4 of the Schedule.  There is no doubt, in our view, that the findings made by the Tribunal in relation to the problems suffered by the appellant, amounted not only to elements of subparagraph (g) but also should be categorised as substantial within the meaning to be attributed to that word (Goodwin v Patent Office [1999] IRLR 4).  There is also clear evidence of relevant effects lasting at least 12 months.
9. We would then add this observation.  The issue of substantial interference with normal day-to-day activities in relation to an impairment within the meaning of the Statute, is essentially a question of fact to be determined by the Tribunal of first instance upon the evidence before it.  It follows that no appeal should lie successfully against such a conclusion being essentially a jury matter unless the Tribunal at first instance has so misdirected itself that it had achieved a conclusion either upon the evidence or without evidence that no reasonable jury, properly instructed, could have achieved.  This is a very high test.  Appeals on these issues are therefore to be discouraged.

10. In these circumstances there is no merit in this appeal and it will be dismissed.
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