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LORD JOHNSTON:

1. The appellant’s employment with the respondents was terminated after a period of some 18 months by the employer.  The Employment Tribunal upheld that the reason for the termination was redundancy but that was procedurally unfairly handled and awarded compensation in the sum of £1, 081.

2. The appellant also made certain breach of contract claims and in those respects he now brings the matter to this Tribunal.

3. In his submissions to us, the appellant ranged over a number of matters which are not properly before us and, indeed, could not be so, since they were essentially matters of fact.  He complained that certain of the findings of the Tribunal proceeded on an erroneous understanding of the facts, particularly in relation to the financial soundness of the company and the way that the company’s managing director had behaved in relation to that matter.  It is clear to us that the appellant quite justifiably has a sense of grievance as to the way the matter was handled but we cannot entertain any issues in relation to that.

4. It follows that the only two issues before us concerned a possible entitlement to bonus payments and an issue of share option.  Both of which claims were summarily dismissed respectively in single sentences by the Tribunal.

5. The appellant’s entitlement to both these matters depends upon his letter of engagement (A7/7).

6. As far as the bonus is concerned, it is related to a percentage, assuming the company was in profit.  This point can be simply dealt with by reason of the fact that it was paid in the first year but not paid in the rump of the second year because the company apparently made a loss and that is obviously the basis of the decision of the Tribunal having regard to the findings they make in this respect.

7. As far as the share option position is concerned, the letter is in the following terms:-

“The contract will include the option to purchase 5% of the equity at par in each of the first 3 years in each of the years the budgeted figures are achieved to within 10% i.e. a total of 15%.  The option may be exercised at any time after the 3 years are up and must be exercised in the event that the company is sold.”

8. The position of Mr Niven in this respect was that he was entitled to the exercise of the option without being required to be employed for three years.  The Tribunal held to the opposite.

9. While the provision is not aptly phrased and plainly relates more to the way the entitlement to the share option is to be calculated, rather than any period of employment, it is obvious that in order to claim the option the employee has to be employed at the material time and since he cannot exercise the option until after three years are up therefore it is implied into the provision that he must be employed for at least three years.  Mr Niven was not so employed.

10. In any event, the buy back operation works in favour of the company inasmuch that an employee cannot retain the shares upon leaving the company’s employment if his employer does not so wish.  That raises a question of valuation and no evidence was proffered to the Tribunal to ascertain what the buy back price would be and indeed at the end of the day assuming that the exercise had ever been undertaken, a profit would have been achieved in favour of the employee.

11. It follows, therefore, that in addition to the reason given to the Tribunal, Mr Niven failed to lead any evidence before it which would justify any form of quantification.  He seeks to do so now but in our opinion that is too late.

12. In these circumstances we consider that the Tribunal reached a correct decision on both issues and this appeal is refused.

3
( Copyright 2001

