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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a determination by the Employment Tribunal that the respondent employee had been dismissed unfairly from her employment as a nurse at the Accident and Emergency Department of Dumfries and Galloway Royal Infirmary.

2. The dismissal which was effected after a disciplinary hearing was related to the fact that the respondent was identified at work smelling of alcohol at a time when she was already subject to a formal and final warning on the same grounds.  The discipline hearing was delayed for some months because of an illness on the part of the respondent but it is important to note that in addition to the warning, when confronted at the material time with the allegation, she denied it vehemently as she had done on previous occasions and only admitted a problem once a blood test revealed that there was alcohol in her bloodstream on the day in question.  However, by the time the discipline hearing took place, she had been receiving treatment and had been making progress having recognised the existence of a problem.

3. The decision of the Tribunal on the merits is as follows:-

“In the first instance the Tribunal require to consider the reason for dismissal.  Without much hesitation they concluded that it was indeed conduct related.  This is certainly how the respondents saw it.  The issue in the case was whether or not the respondents had acted reasonably in all the circumstances.  There was no doubt that the applicant had attended for work smelling of drink on both 28 April and 5 July 1999 and that, on the face of it, the respondents were entitled to view the incident on 5 July 1999 as being in flagrant breach of the final written warning which had previously been issued to the applicant for an analagous offence.  As they saw it the applicant had declined to avail herself of the support which was provided by their Occupational Health Service and, as such, had put herself outside the assistance provided by the respondents under their Substance Abuse Policy.  As the Tribunal saw it the respondents had adopted a very narrow view of the applicant’s conduct albeit that they required to take account of the risk to patients and to the public in general.  The Tribunal did not consider that this view was the correct one to take.  The applicant had admitted to her problem only a week after the incident on 5 July 1999.  The disciplinary hearing itself did not take place until 15 November 1999.  The applicant was suffering from an illness.  The whole philosophy of the respondents’ Substance Abuse Policy is to help and support people who are suffering from an illness of this type.  The respondents did not appear to regard the applicant’s subsequent admission of her problem as amounting to anything at all.  On the other hand Dr Jamieson saw her denial as being a natural consequence of her problem.  The Tribunal did not consider it at all reasonable in the circumstances that the respondents should proceed with a disciplinary process at all given the applicant’s admission of her problem so soon after the incident on 5 July 1999. The respondents did not appear to take any account of the commitment and progress that the applicant was making towards ridding herself of her problem.  There was clear evidence before the respondents that this was the case.  It seemed to the Tribunal that the respondents simply could not, for whatever reason, allow their thinking to be in any way influenced by the fact that the applicant did have an illness during the period from April through to July and that their policy was specifically designed to support the applicant in the attempts that she was making to get better.  It seemed to the Tribunal to be perverse that a disciplinary process was instigated at all and even more perverse that, against a background where the applicant was (with apparent success) doing all she could to get better, the respondents continued with this process by conducting a disciplinary hearing on 15 November 1999. In his evidence Dr Jamieson stated that he found it surprising that the respondents had decided to dismiss the applicant in the light of the medical information available to them and this was how the Tribunal saw it too.  The Tribunal concluded that it was not at all reasonable for the respondents simply to have drawn a line in the sand after the incident on 5 July 1999, to regard the two incidents on 28 April and 5 July 1999 as being essentially ones of misconduct in the light of the subsequent medical information and to proceed with a disciplinary process where the applicant had clearly been suffering from an illness.  The Tribunal concluded, without much hesitation, that the respondents’ decision to dismiss the applicant was unreasonable in all the circumstances.  Standing the fact that the applicant had been suffering from an illness at the material time and given the clear evidence from Dr Jamieson was that her denial was not in any way wilful or deliberate, the Tribunal concluded that she did not in any way contribute to her dismissal.  Albeit that the applicant knew that she was running a risk by reporting for work smelling of drink after she had been formally warned about this the Tribunal concluded that this was probably caused by the grip her addiction to alcohol had on her.  There was certainly no evidence to suggest that the applicant was anything other than a good and conscientious nurse.  Accordingly the Tribunal did not consider it just and equitable to reduce the applicant’s compensation by reason of her failure to take heed of this warning by reporting for work on 5 July smelling of drink.”

4. It is thus to be noted that the principal plank of the Tribunal’s decision relates to the policy with regard to substance abuse which was in force at the material time as can be found on pages 48 and 49 of the bundle.  In essence, the Tribunal’s decision is that by reason of the fact that the employee was co-operating in the treatment of a problem she now recognised, the disciplinary procedure was not appropriate.

5. Mr Sharp, appearing for the appellants, related the first ground of appeal precisely to that latter point, namely, that properly understood within the framework of the policy, even if an employee was co-operating in relation to a substance abuse problem, the employer reserved the right to go down the disciplinary process if that was thought necessary.  In the present case he submitted, it must be one of the courses available to the employer having regard to the obvious risks to patients if employees or nurses in particular with a drink problem, are exhibiting it and its consequences while at work.  In addition he submitted that the Tribunal had not given proper weight to the existence of the warning arising from the incident on 22 April, the first incident, and in any event had failed to recognise that it must be at least one of the reasonable responses open to the employer in this situation, to effect the discipline procedure.

6. Quite separately, Mr Sharp submitted that in any event, the Tribunal should have considered the employee’s conduct was at least a contributory factor.

7.
Again, quite separately, Mr Sharp submitted that the way the Tribunal Chairman had conducted himself, particularly on the first day of the hearing with regard to certain comments that were made as to the nature of the appellants’ case and the problems facing them, phrases such as “a mountain to climb” being apparently used, indicated bias on the part of the Chairman which was borne out by the way the decision has been written.  The issue had been pre-judged and the appellants had not had a fair hearing.  In that latter respect, reference was made to Peter Simper & Co Ltd v Cooke [1986] IRLR 19.

8. Mr Maclean, appearing for the respondent, submitted that having regard to the policy, the decision of the Tribunal was certainly one they were entitled to reach on the question of unfairness.  They had accepted the evidence of Dr Jamieson that the respondent plainly had an illness and thus she was not wilfully contributing to any misconduct on her part.  It was as they put it, an inadvertent consequence of her illness which she now recognised.  This was equally true in relation to the question of contributory conduct.  There was no evidence to suggest that she wilfully flouted the warning when she went to work on that particular morning in July.  While not expressly mentioning section 98(4) of the Employment Rights Act 1998, the Tribunal had given manifestly clear reasons as to why they considered the disciplinary process was not a reasonable option and that accordingly why the dismissal was thus to be categorised as unfair.

9. As regards the question of bias, Mr Maclean submitted that the objective test set out in Simper was far removed from the context of any remarks that might have been made by the Chairman in the course of the hearing.

10. We have to say that we consider there was considerable force in the initial proposition advanced by Mr Sharp that the Tribunal have not given due weight to the part of the policy in relation to substance abuse that reserves the right of the employer to use the disciplinary procedures, notwithstanding that the employee is now co-operating in endeavouring to solve her problem.  If we were therefore reviewing the matter afresh against the background of that particular submission, we consider it unlikely that we would have taken the same decision as this Tribunal has done.  Having said that however we are satisfied that the Tribunal upon the evidence were entitled, whatever our own views may be, to view the matter against the background of the employee being ill, accepting that she was ill, accepting that she was undergoing treatment which was being in itself, successful and likely to lead to a recovery, at least according to the treating doctor.  We therefore are of the view that the Tribunal has applied its mind to the issue that it is required to address, namely, whether or not the course taken by the employer was within the band of reasonable responses and in determining that the action was unreasonable, had reached a conclusion that it was entitled to achieve upon the evidence, we will therefore not interfere with it.

11. However, when it comes to the issue of contributory conduct, which is dealt with very perfunctorily by the Tribunal, we take a wholly different view.  We consider the Tribunal should have taken into account the existence of the formal warning and the denials initially by the employee of any problem, only being reversed when confronted with the irrefutable evidence of a blood sample.  We also find it impossible not to conclude that she would know that when she went to work that morning that she had (a) been drinking and (b) been smelling of alcohol.  Even if therefore the background was one of illness, by going to work, in our view, it is perverse not to conclude that she knew that she was flouting the existing warnings.  We therefore consider that a failure to find a contributory conduct a relevant factor in this case, to be perverse in the sense that it offends rationality.

12. We are conscious that this Tribunal should normally not interfere with the issue of contribution whether as an assessment or a review of an assessment but this is an unusual case in that all the evidence is before us in the Tribunal’s findings and the conclusion we have reached is, in our view, uncontrovertable.  We therefore in this case feel able to make an assessment of contributory conduct which we will make at the level of 50%.

13. We agree with Mr Maclean that the test laid down in Simper is not met in the present case by the allegations made by Mr Sharp in relation to the conduct of the Chairman but we wish to emphasise and state that we wholly deprecate comments in the course of evidence made by a Chairman which would suggest a preconceived or formed view as to the nature of the evidence or the strength of the case of one or other party.  The essence that justice must be seen to be done, is wholly intertwined with the conduct of the court in question which must be seen to keep an open view until the entire evidence that the parties wish to lead has been led.  Expressions of concern or views such as the phrase, “a mountain to climb”, in the course of the case, are wholly inappropriate.  During the course of evidence, judicial comment should be limited to clarification of the particular issues.

14. In these circumstances this appeal is allowed to the extent that we find the employee respondent to have contributed to her dismissal to the extent of 50%.  We will therefore quash the existing monetary award and remit the case to the same Employment Tribunal to recalculate the award of compensation and the appropriate prescribed element.  The award in relation to statutory notice pay entitlement is not affected.
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