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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a decision of the Employment Tribunal to the effect that the respondent employee was unfairly dismissed by the appellants, albeit with a contribution fixed at 40%.
2. The background to the matter is that a serious incident occurred in the appellant’s distillery near Keith, whereby a cask of whisky which was being removed from multi-storey racks by the respondent and another employee, descended to the floor of the warehouse.  The facts were not in dispute and can be briefly summarised to the effect that the accident occurred by reason of both the respondent and his fellow employee being distracted with the result that the mistake was made inasmuch that the respondent manoeuvred a cask towards a forklift truck being operated by his colleague without realising that it was stationed on a different level of the stacking system to the one that it should have been.  At the hearing before us, it was accepted that the conduct of the respondent should properly be categorised as negligent.
3. Against that background the findings of the Tribunal are as follows:-

“The material facts in this case were not in dispute and no issue was taken with the procedures which the respondents had followed. Quite rightly in our view as it was clear that the respondents had carried out as much investigation into the matter as was reasonable in all the circumstances made Mr Wales aware of the allegation against him and afforded him and his representatives every opportunity of making representations.  Mr Wales was represented throughout and indeed at the Appeal Hearing he was allowed two Union Representatives.
We were satisfied, therefore, that the three fold test in British Home Stores had been satisfied and it emerged that the only material issue between the parties was whether dismissal was a fair sanction.  In addressing this issue we remained mindful that it is not for the Tribunal to substitute its own view of the appropriate penalty for that of the employer, but rather to determine whether dismissal was within the band of reasonable responses that an employer could reasonably make in the circumstances.  In considering this issue we were also particularly mindful of the recent decision in Post Office v. Foley in which the Court of Appeal reviewed the test of reasonableness under unfair dismissal law and restored the law more particularly to be found in the Judgement of Mr Justice Browne-Wilkinson in Iceland Frozen Foods.

There was no doubt in this case that the incident was potentially a very serious one indeed and we appreciated that the decision to dismiss Mr Wales was against a background of the respondents quite rightly considering safety to be of paramount importance.  That said, however, it was necessary, in discharge of their obligation to act reasonably, for the respondents to carefully consider the particular circumstances of the accident, set it in context and to have regard to Mr Wales’ work record with them.  We heard that Warehouse Operators such as Mr Wales and Mr Reid are required to “unstow” some 2-300 casks each day from various levels.  Mr Wales consistently maintained throughout, from the day of the incident when he was asked to give details to Mr Law, that  he had been momentarily distracted when Mr Reid told him that the “shunter” had gone past the warehouse door (A7/2, R7/4 and R8) and in the course of the investigation by Mr Heath and Mr Muir on 27th September, David MacKintosh, the Shunter Driver, confirmed that he had driven past the warehouse (R7/11).  While we appreciated that Mr Wales had to lift the safety bar and push out the barrel, six casks had already been unstowed safely, immediately before the incident and having been distracted and hearing the forklift click into place, he wrongly assumed that it was at the correct level.  As he put it at the Appeal Hearing “all this happened in a matter of seconds” (R8).  It was also relevant in considering the reasonableness of the sanction that Mr Wales had admitted and recognised that he was at fault from the outset and had shown contrition.  He was certainly not treating the incident in an offhand manner and fully appreciated the potentially serious consequences of the cask falling to ground from such a height.
It was also relevant in our view that Mr Wales had been employed by the respondents for almost 16 years and had an exemplary work record.  One of the reasons which the respondents advance in support of their decision to dismiss Mr Wales was that they could not be sure that a similar incident would not happen again, but having been employed for over 15 years, moving hundreds of casks each day and being aware of the potentially serious consequences of the incident, the risk was minimal in our view and we found favour with the submission by the applicant’s solicitor that such continuing risk as existed in the present case was quite different from the risk associated with the job of a Pilot which was considered in Taylor v. Alidair where the degree of professional skill required “is so high and the potential consequences of the smallest departure from that high standard are so serious, that one failure to perform in accordance with those standards is enough to justify dismissal.”.

We also considered the manner in which Mr Reid was treated compared with Mr Wales.  Arguably this was inconsistent as their respective positions were indistinguishable.  While they were not performing the same tasks at the time the tasks were interlinked, Mr Reid had taken the forklift platform to the wrong level, he had distracted Mr Wales and Mr Law had not differentiated between them in his Report (A7).  The respondents’ witnesses did have some difficulty explaining why they had been treated differently, their explanations at times bordering on an exercise in semantics, but we could not say, with reference to Securicor Ltd v. Smith (page 10, para 32), that there was “no rational basis” for the respondents treating them differently and as it was the reasonableness of the respondents’ decision to dismiss Mr Wales with which we are concerned, the manner in which Mr Reid was treated, compared with Mr Wales was not a factor which we took account of in arriving at our decision.
Finally, in considering whether dismissal was a fair sanction, we considered the significance of the report which was prepared by Mr Law on the day of the incident, or shortly thereafter, as we were invited to do by the applicant’s solicitor (A7).  While we appreciated that this report was a standard one and was prepared for the HSE and, in particular, Mr Forsyth, who head the appeal said that he did not attach much weight to this report as he considered it simply to be a mechanism for recording what had happened on the day, nevertheless, on page 2 of the report Mr Law states “the root cause of the incident”:

“Both operators showed a lapse of concentration and awareness of the FLT positions.  Neither operator realised that the FLT was positioned at the wrong tier.  Both operators state that they momentarily became distracted by the arrival of the shunter with a TLV” (R7/2).

Mr Law was the supervisor and we heard evidence from Mr Wales that he was interviewed by Mr Law on no less than three occasions and a reconstruction of the incident was also carried out.

Having reminded ourselves that our proper function was to determine whether the decision to dismiss Mr Wales fell within the band of reasonable responses which a reasonable employer might have adopted and not simply whether we personally thought that the dismissal was fair and that we must not substitute our decision as to what was the right course to adopt for that of the employer and while remaining mindful that by his own admission Mr Wales had been at fault and of the potentially serious consequences of the incident, we arrived at the view, for the reasons which we have detailed above, that in all the circumstances of the present case dismissal was not one of the penalties which a reasonable employer would impose.  No reasonable employer, in our view, would have dismissed Mr Wales.  Accordingly, his dismissal was unfair.”

4.
Mr Cran, appearing for the appellants, initially attacked the decision of the Tribunal as perverse but was unable to justify the use of that word in the final analysis.  Instead, he sought to suggest that the Tribunal had misdirected itself in law inasmuch that it had not properly applied the test with regard to the band of reasonable responses, had substituted its own view for that of the employer and had thus reached a conclusion which no Tribunal reasonably instructed could have reached.  To that extent, he returned to the notion of perversity.

5. The position of Mr Pringle, appearing for the respondents, was essentially that the Tribunal had done none of those things and had simply properly addressed the correct test and answered it on the basis it was entitled to do.

6. We can deal with this matter very shortly.  We are clearly of the view the Tribunal, as it so states, directed itself to the correct question and reached a judgment on the position of the employer, not as a substitution of its own but simply as a determination as to whether or not the employers actings effecting the dismissal were fair.  They clearly were influenced by the fact that the incident was a one-off in the course of what must be an exercise carried out many times a day, if not over the years.  We consider they properly addressed the question of recurrence as being highly unlikely since the immediate cause of the accident was distraction rather than any deliberate act to achieve a result.  They also consider that summary dismissal in this respect was out of all proportion to what a reasonable employer might do, not least in relation to a formal written warning which was given to the co-employee.  The Tribunal were careful not to found on a question of inconsistency but, in our view, they would have been entitled to do so.  There does not appear to be any justification for the employer treating the two employees differently.
7. In addition, Mr Cran attacked the assessment of contribution at 40%.  We have said many times that this Tribunal will not interfere with an assessment of contribution by the Employment Tribunal being essentially an industrial jury applying its mind to a jury question unless the conclusion in question is manifestly wrong.  There is no basis for such a view in this case.

8. In these circumstances and for these reasons this appeal will be dismissed.
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