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MR JUSTICE MAURICE KAY:


1.
The applicant was employed by the London Borough of Islington as a Senior Under Fives Education Worker. Her employment commenced in March 1974 and continued until she was summarily dismissed on 3rd December 1998. She made a complaint of unfair dismissal but on 11th June 1999 the Employment Tribunal at London (North) decided that her dismissal had been fair. She now appeals against that decision.

2.
The Employment Tribunal found the following facts:

(1) 
The appellant worked at the Willow Under Fives Education Centre and was responsible, amongst other things, for the admission of under threes.

(2)
In September 1995 she admitted NC. Prior to admitting him she had completed his application form, although it is unclear whether she signed it.

(3)
The information given by the child’s mother at the time of admission included a temporary address which was within a priority area. A future address, with the child’s father, would not have given the child priority.

(4)
The information given by the child’s mother about her employment did not disclose that it was part-time, although the child had been admitted with an extended full-time place. Subsequent information provided by the child’s mother about her full-time job gave an employer who had gone out of business in 1991.

(5)
There was then an internal audit during which it was revealed that the appellant was related by marriage to the child’s mother and that the child is the great nephew of the appellant.

3.
Although these events took place in 1995, disciplinary proceedings were not taken against the appellant until 1998. It was only then that the Council became aware of the circumstances. In due course the appellant was dismissed for gross misconduct. The initial disciplinary hearing took place before Mr Morphitis, the Assistant Education Officer, on 26th November and 3rd December 1998. His decision was communicated to the appellant by letter dated 3rd December 1998. It referred to the charges which Mr Morphitis had found proved. They were:

“i)
failure to honestly provide relevant information to the senior management team at Willow regarding the relationship with SC, mother of NC, when dealing with her application; to Audit in the course of their enquiries May 22, 1998 at Willow Under Fives Education Centre; and to Head of Under Fives in the course of the management investigation on 2 September, 1998 at the Education Department, Laycock Street;

ii)
abusing your position as a senior officer at Willow, with delegated responsibility for admission of children under 3, by providing a place to a relative not eligible under the Council’s admissions policy, thereby depriving eligible applicants of consideration;

iii)
failure to adhere to the Departmental Policy and Procedures on admission of children and assessment of parental income, in relation to the admission and assessment of NC, … resulting in a potential loss of income to the Council, from charges, of up to £10,095.”


The appellant appealed to the Staffing Committee but the finding of gross misconduct and the dismissal were upheld by that body on 24th March 1999.

4.
At the hearing before the Employment Tribunal the appellant appeared in person. In her self-prepared form IT1 her case was, in essence, to state her factual defence to each of the three disciplinary charges. 

5.
The extended reasons of the Employment Tribunal are quite short. Because of the criticism which is sought to be made of them in this appeal it is necessary to set out a substantial part of them. Immediately following the findings of fact to which we have referred, the Decision continues:

“4
We are prepared to accept that when the application for a place was first processed Mrs Brandy might not have known about the family relationship, but she has admitted that she knew that she was related to S C and to J C by the time of the internal audit in May 1998. At no time did she voluntarily disclose this relationship to her employers, and although there is nothing to prevent children being admitted to the nursery who are related to staff, the basis of the employer’s case is that Mrs Brandy continued to conceal this information, and that by doing so she was being devious, and that they lost all trust and confidence in her.

…

6
On the basis of the evidence the Tribunal is satisfied that the criteria in British Homes Stores v Burchell have been satisfied. We find that the employer had reasonable grounds for believing misconduct to have occurred, that they subsequently carried out a proper investigation which was followed by a disciplinary hearing and an appeal, and that those procedures were properly carried out.

7
We have then had to consider whether in all the circumstances it was fair or unfair for the employers to use the reason as a reason to dismiss. We have taken into account the fact that Mrs Brandy had been an employee of the Respondent for 23½ years and had had no previous disciplinary record, and also that the dismissal did not take place until three years after the events to which it relates. Nevertheless, given that the employers clearly believed that Mrs Brandy had abused her position to ensure that her great nephew was given a place at the nursery in the face of strong competition from other possible eligible applicants, we regard that misconduct in local authority education terms to be a very serious matter and that it comes within the band of reasonable responses open to an employer who chooses in those circumstances to use the disciplinary action of dismissal.”

6.
On behalf of the appellant, Mr George sought to advance two grounds of appeal:

(1)
that the Employment Tribunal failed to provide adequate reasons for the decision that it reached;

(2)
that it reached a decision which was perverse.

We now turn to those grounds.

Reasons
7.
In this as in any case in which the EAT is called upon to examine the reasons for the decision of an Employment Tribunal, the starting point is Meek v City of Birmingham District Council [1987] IRLR 250 CA which Bingham LJ stated (at paragraph 8):


“It has on a number of occasions been made plain that the decision of an Industrial Tribunal is not required to be an elaborate formalistic product of refined legal draftsmanship, but it must contain an outline of the story which has given rise to the complaint and a summary of the Tribunal’s basic factual conclusions and a statement of the reasons which have led them to reach the conclusion which they do on those basic facts. The parties are entitled to be told why they have won or lost. There should be sufficient account of the facts and of the reasoning to enable the EAT or, on further appeal, this court to see whether any question of law arises; and it is highly desirable that the decision of an Industrial Tribunal should give guidance both to employers and trade unions as to practices which should or should not be adopted.”


Of course, it goes without saying that the amount of detail necessary to satisfy those requirements will vary from case to case.

8.
The present case is one in which the Employment Tribunal was called upon to decide whether a dismissal for gross misconduct was, in the circumstances, fair or unfair. The approach of an Employment Tribunal must be that set out as long ago as 1978 by the EAT in British Home Stores Ltd v Burchell [1978] IRLR 379 in which Arnold J stated (paragraph 2):

“… What the Tribunal have to decide every time is, broadly expressed, whether the employer who discharged the employee on the ground of the misconduct in question … entertained a reasonable suspicion amounting to a belief in the guilt of the employee of that misconduct at that time. That is really stating shortly and compendiously what is in fact more than one element. First of all, there must be established by the employer the fact of that belief; that the employer did believe it. Secondly, that the employer had in his mind reasonable grounds upon which to sustain that belief. And thirdly, we think, that the employer, at the stage at which he formed that belief on those grounds, at any rate at the final stage at which he formed that belief on those grounds, had carried out as much investigation into the matter as was reasonable in all the circumstances of the case.”

9.
On the face of it, the Employment Tribunal in the present case expressly found the Burchell criteria for fair dismissal to have been satisfied. Mr George submitted that in so doing the Tribunal expressed itself in a way which falls short of the Meek requirements. His submissions can be summarised as follows. First, paragraph 6 of the Decision is no more than a mantra-like repetition of the Burchell criteria and does not explain why they are satisfied. Secondly, the appellant does not know why she lost. Thirdly, in particular, it is unclear whether the Employment Tribunal found that reasonable belief of misconduct was confined to the appellant’s lack of candour in May and September 1998 or whether it extended to the entire history going back to September 1995. Fourthly, if it was confined to May and September 1998, it was incumbent upon the Tribunal to explain why this reduced basis was nevertheless sufficient for satisfaction of the Burchell criteria. Fifthly, if, on the other hand, the reasonable belief extended to the entire period, it was incumbent upon the Tribunal to explain why it was reasonable for the decision-makers so to believe when, apparently, the Employment Tribunal did not wholly share that belief. Sixthly, the Decision does not explain its satisfaction with the investigation and disciplinary hearings. Seventhly, if there are omissions and deficiencies of reasoning, it is not for the EAT to engage in a process of reconstruction so as to give validity to something which is, on its face, deficient.

10.
Although these submissions were advanced with great skill, we are not persuaded by them. Whilst we do not consider the decision of the Employment Tribunal to be a model of what is required, we are entirely satisfied that it satisfies the Meek requirements. It is important to consider the decision as a whole and not to appraise it in a way which is excessively schematic. In our judgment it is clear that when one reads paragraphs 4, 6 and 7 of the Decision together, they clearly disclose that the Employment Tribunal applied the Burchell criteria in a properly reasoned way. Although the first sentence of paragraph 4 shows that the Tribunal took a more generous view of the state of the appellant’s knowledge in 1995 than her employers did, it is clear from paragraphs 6 and 7 that the Tribunal considered that the employers had had reasonable grounds upon which to sustain their belief. It was not for the Employment Tribunal to substitute its own views for the reasonable beliefs of the employers. Although Mr Burns, on behalf of the Council, seemed to suggest at one point that the reasoning of the Employment Tribunal was confined to the blatant lack of candour in 1998, we do not consider that that is correct. Nor do we consider that the erstwhile expression of that view by Mr Burns is itself illustrative of the rational ambiguity of the Decision. In our judgment, the Tribunal was clearly saying that, whilst it might have come to a different conclusion as to one particular matter, the employers had reasonable grounds for believing that all three disciplinary charges were established. Moreover, whilst it is true that the Decision goes into no detail about the propriety of the investigation and the disciplinary procedure and appeal, it does not seem from the appellant’s form IT1 or from any submission made to us by Mr George, that procedural irregularity was really in issue in this case. Of course, the Tribunal, in applying the Burchell criteria, had to be satisfied as to propriety of the investigation and the procedure but there is nothing to suggest that either at the hearing before the tribunal or in submissions before us any alleged impropriety was relied upon. Save where they are plain and obvious, it is not the duty of an Employment Tribunal to go in search of procedural irregularities where none is alleged.

11.
We have considered the Decision of the Employment Tribunal as a whole and have interpreted it without reconstructing it. In our judgment, its reasoning is sufficient to enable the parties to know why they won or lost. It is also sufficient for us to see whether any appealable question of law arises.

Perversity
12.
In the light of our conclusions on the first ground of appeal, this second ground really falls away. The Burchell criteria were properly satisfied and the Employment Tribunal took due account of the other material facts, particularly the long service of the appellant, the lack of any previous disciplinary findings and the fact that the dismissal did not take place until three years after the original events.

13.
It is appropriate for us to add that, having examined the documentary material that was before the Employment Tribunal, we are satisfied that there was abundant evidence to support the reasonableness of the belief of the employers as to gross misconduct as charged in relation to September 1995 and 1998.
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