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LORD JOHNSTON:

1.
This is an appeal at the instance of the employee against part of a decision of the Employment Tribunal who held that he had not been discriminated against on racial grounds nor unfairly dismissed from his employment with the respondents.  No appeal is taken against the issue of unfair dismissal and the matter before us concentrated upon two separate issues, one against the finding of the Tribunal that there was no racial discrimination and, secondly, an issue of alleged bias by reason of the way the Tribunal, or at least one member of it, behaved during the hearing.
2.
We can deal with this latter issue first since it is quite separate from the main issue.

3.
The appellant is a Syrian and it is alleged in an affidavit placed before us by the solicitor representing the appellant at the Tribunal that various questions were asked by the member of the Tribunal in question, the agreed narrative of which is set out in a letter dated 4 July 2001 to this Tribunal by a solicitor acting for the respondents.

4.
The relevant terms of that letter are as follows:-

“Do all Syrian’s regard themselves as being non-white?  Many years ago I worked with Syrians. I didn’t know them all but I worked very closely with six who would have been horrified if I had called them black, or any different from me.  You said you don’t consider yourself to be white, so do you consider yourself black?”
The panel member then went on to describe the people of Wales being of a darker hue than people of other areas of the UK but that they would not consider themselves to be anything but white.  The panel member went on to say that Mr Ibrahim had involved himself with the Commission for Racial Equality.

With regard to Ms Bolt’s comments regarding dialect and accent we have noted the questions and answers of the panel member concerned and Mr Ibrahim as follows:-

Panel Member:- 
“Thelma Scott was having difficulty understanding what you were saying and you took this as a personal affront.”

Mr Ibrahim:-

“Yes.  I would always ask my friends if they could understand me as it made me doubt my communication skills.”

Panel Member:-
“What if someone came up from London or even Glasgow?  She might have had a difficulty in understanding them but she is not therefore racist.”

Mr Ibrahim:-

“No.  She was not talking about my accent, but me speaking English itself.”
Panel Member:-
“Do you accept that in this country there are different cultures and accents?”

Mr Ibrahim:-

“Yes”.

5.
Miss Locke, appearing on behalf of the appellant, argued that this demonstrated a bias on the part of this member to the effect that he would not consider a Syrian to be a black person and thus not to be subject to racial discrimination.  This, she submitted, represented or indicated a closed mind such as was identified as being the problem in this type of case in Docherty v Strathkelvin District Council [1994] SLT 1064 and Peter Simper & Co Ltd v Cooke [1986] IRLR 19.

6.
We have no hesitation in rejecting this submission.  We consider that the questioning in issue was legitimate in order to clarify in the mind of the member in question, the attitude of the appellant with regard to his own racial background and the way he considered he had been treated in that context.  This must be a legitimate approach otherwise the Tribunal would be denied the opportunity of clarifying the basic complaints of an appellant alleging racial discrimination.  We accept the test as an objective one and thus applying it we are satisfied that there is no basis for any suggestion of bias being exhibited in this case such as to offend the authorities on this question.
7.
We therefore now turn to deal with the substantive grounds of appeal which were, although a total of four in number, really amounted to two attacks against the findings of the Tribunal.  Those relevant ones are to be found on page 14 onwards of the Tribunal’s decision as follows:-

“Addressing the evidence in the light of these legal considerations, our first conclusion is that there is no evidence of the kind which would be required to enable us to infer a policy, rule or practice or other continuing course of conduct.  It follows that the earlier incidents of alleged discrimination fall to be regarded as matters which were not the subject of a complaint to the tribunal within a period of three months, as provided in Section 68 of the 1976 Act.  Nor do we consider it just and equitable to consider the earlier incidents, involving as they do a considerable lapse of time and the actions of persons who have long ceased to be employees of the Respondents.

This consideration does not apply to the incident involving the failure to reconcile the till floats in July 1999, and the altercation with Ms Campbell which resulted.  We accept the episode was as described in Mr Thow’s letter of 30 July to the applicant as we find the applicant’s own evidence of this did not substantiate the suggestion that he had been accused of dishonesty, and there is nothing in the evidence to indicate that Ms Campbell or Ms Badenoch were discriminating against or victimising the Applicant. While it may be possible to appreciate that the Applicant was particularly sensitive on this issue, it was certainly his over-reaction which inflamed a situation which might at most be regarded as a minor irritation.

With regard to the failure to provide training to the Applicant, we accept that the Respondents were remiss in the extent of their compliance with the COT3 agreement, that they only provided what they did after considerable pressure, and that they failed to provide training in the management of large functions.  With regard to the payment of the Applicant’s university fees, it is clear that because the Applicant was not proceeding with his course, he did not submit appropriate documentation to them.  In any event, we did not have clear evidence that the Respondents’ failures in this respect represented less favourable treatment than would be accorded to any other member of staff.

The major criticism of the respondents’ conduct in this part of the applicant’s claim was naturally directed at the arrangements for interviewing him for the new posts, in particular that of Office Manager, as it was accepted from the outset that his experience was more relevant to this post than to that of Food & Beverage Manager.  There would have been no inconsistency on the respondents’ part in deciding that the post of Bookkeeper/Cashier was to be made redundant, considering the Applicant for the new post of Office Manager and deciding that his experience and qualifications made him a suitable candidate.  The applicant maintained that the interview conducted by Mark Forret was not a genuine exploration of his abilities and suitability for the post, and while we accept that it is possible that Mr Forret knew of the applicant’s history of complaints against the respondent and that the decision that he was not a suitable candidate was made on the basis of discrimination or victimisation we saw no evidence on which to base such a conclusion.  On the contrary, we are satisfied that the decision taken after the first round of interviews was that none of the candidates interviewed, including one who had higher ratings than the Applicant, and that the person eventually appointed well illustrated the high level of experience of commercial catering which the Respondents were seeking.”

8.
Miss Locke’s attack was firstly upon the basis that the Tribunal have not legitimately or properly considered the inferences that should be drawn from primary facts which she considered to be relevant to the issue of racial discrimination.  She listed them as the failure to implement the previous COT3 agreement, in particular failing to take any steps under it until pressure was applied, no training being offered to the appellant and two quite separate issues involving an employee, Miss Scott and also a question over the contents of a till float.  She submitted that the Tribunal should have looked at these in totality and inevitably drawn inference that there was evidence that would base finding of discrimination against the well known principles enunciated by Lord Justice Neill in King v The Great Britain-China Centre [1991] IRLR 513.
9.
Mr Speirs’, appearing for the respondents, response essentially was that the instances in question had all been the subject of an explanation as was found by the Tribunal justifying what had happened and with the regard to the till float instance, the Tribunal had in fact determined the matter as one of credibility.  Essentially his position was that there were no basic events which an explanation had not been afforded which would base a chain such as would allow the Tribunal to draw an inference of discrimination in the context set out in Reed & Bull Information Systems Ltd v Stedman [1999] IRLR 299.  Mr Speirs also referred us to an unreported case Dr A Qureshi v Victoria University of Manchester & Anor EAT/484/95 where on pages 14 and 15 of the opinion, Lord Justice Mummery sets out some additional useful guidance for Tribunals being required to consider by way of inference the issue of racial discrimination.
10.
We have no hesitation in accepting the position of Mr Speirs.  We consider in the passage we have quoted, the Tribunal have adequately addressed each of the events and have not even found the instance of less favourable treatment being afforded to the appellant, let alone on the basis of racial grounds.  We are therefore satisfied upon their own findings that the Tribunal were quite entitled to reach that conclusion and it is certainly one with which we would not interfere, being only able to do so if we are satisfied that no reasonable Tribunal could have come to that conclusion.

11.
Miss Locke also faintly relied upon the second last paragraph of the decision which we have already quoted, suggesting that the interview process revealed bias but that is an impossible submission having regard to the fact that all the candidates failed and therefore there was no question of anyone, let alone the appellant, receiving less favourable treatment let alone on grounds of race.
12.
For these simple reasons we consider that this appeal failed and it will be dismissed.
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