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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a decision of the Employment Tribunal that an application on behalf of the respondent employee claiming unfair dismissal had been competently presented.

2. The argument before us and, indeed, before the Employment Tribunal, focussed on what was the effective date of dismissal in the context of section 111 of the Employment Rights Act 1996.

3. The matter has a complicated history.

4. The respondent presented an originating application dated 13 June 2000 to the Central Office of the Employment Tribunals claiming unfair dismissal.  Following negotiations between the parties that application was settled and a COT3 agreement was entered into and signed on both sides.  In light of that settlement the application was dismissed by the decision of the Tribunal dated 21 December 2000.  In his present originating application which is dated 18 January 2001 which was presented to the office on 22 January 2001, the respondent claimed constructive dismissal but also in his IT1 sought a review of the previous decision to dismiss.

5. The background to the present dispute is a claim by the respondent that the appellant had not returned him on the same terms and conditions as his previous employment and was thus in breach of the COT3.  

6. The history relates that the respondent withdrew his labour on a unilateral basis stating that he would not return to work until his claim under the COT3 agreement was met.  According to the correspondence at the time that the present application was presented on 22 January 2001, from the employer’s point of view, the employee respondent had not resigned, albeit he was withholding his labour, nor had he been dismissed.  It is common ground that the first intimation that the employer received that the respondent had in fact resigned, was his letter dated 26 January 2001 (A14).

7. Mr Napier, Queen’s Counsel, for the appellant, submitted that for there to be an effective date of termination of a contract by resignation, that resignation had to be intimated by the employee to the employer, at least to the extent that the employer would thus become aware of the employee’s position.  He referred to Edwards v Surrey Police [1999] IRLR 456.  The Tribunal accordingly had erred in law in treating the effective date of dismissal as the date of presentation of the application.

8. Section 111 of the Employment Rights Act 1996 inter alia states:-

“(2)
Subject to subsection (3), an [employment tribunal] shall not consider a complaint under this section unless it is presented to the tribunal –

(a) before the end of the period of three months beginning with the effective date of termination” 

9. Subsection (3) is concerned with the position when a dismissal is effective under notice and does not apply in the present case.

10. The simple argument therefore by Mr Napier was that the earliest date to be regarded as the effective date of termination was 26 January 2001.  The application had not been presented within a three-month period beginning with that date because it had been presented before that date.  That being so, there was no competent application before the Employment Tribunal.

11. Given the decision in Edwards, we consider that the Employment Tribunal’s decision declaring the effective date of dismissal as being the date when the application was presented to the Tribunal, is plainly wrong because no intimation had been given of the resignation at that time to the employer.  It therefore must follow that the effective date of the termination is 26 January 2001.  The issue before us, however, is whether the time period specified in the subsection is a closed period beginning with the date of termination or whether all that matters is that the application must be presented at some stage before the expiry of three months from the date of termination which could be any time before that date.

12. While there is some attraction in the literal construction to that effect, we consider that it was plainly Parliament’s intention only to open jurisdiction once there had been an effective date of termination and settle it on the basis of three months from that date.  To hold otherwise, would admit an open-ended period as far as its beginning was concerned and this flies, in our view, in the face of the language of the subsection.

13. It therefore follows, in our view, for an application claiming unfair dismissal to be competent it must be lodged with the Tribunal system within three months of the effective date of termination.  In the present case that was not done since it was lodged before the effective date of termination.

14. In these circumstances we consider that the approach of the appellant is correct and this appeal must be allowed.  Since the issue is one of competency we therefore hold the Tribunal has no jurisdiction to hear this complaint and it must be dismissed.

15. We shall so order.
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